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PROPOSED  APPEALS  REGULATIONS  RE 
LEASED  BY  THE  FOREST  SERVICE,  U.S.  DE- 
PARTMENT  OF  AGRICULTURE 


TUESDAY,  APRIL  20,  1993 

House  of  Representatives, 
Subcommittee  on  Specialty  Crops 

AND  Natural  Resources, 
Committee  on  Agriculture, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
1300,  Longworth  House  Office  Building,  Hon.  Charlie  Rose  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Baesler,  Bishop,  Clayton,  Thurman, 
Inslee,  Peterson,  Lewis,  Emerson,  and  Goodlatte. 

Staff  present:  Andy  Baker,  assistant  counsel;  Jan  Rovecamp, 
clerk;  Keith  Pitts,  James  R.  Lyons,  and  Stacy  Steinitz. 

OPENING  STATEMENT  OF  HON.  CHARLIE  ROSE,  A  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  NORTH 
CAROLINA 

Mr.  Rose.  The  Subcommittee  on  Specialty  Crops  and  Natural  Re- 
sources will  please  come  to  order. 

The  purpose  of  this  hearing  is  to  review  the  proposed  appeals 
regulations  released  recently  in  the  Federal  Register  by  the  U.S. 
Forest  Service.  I  have  an  opening  statement,  and  my  colleague 
from  Florida  has  an  opening  statement. 

I  want  to  thank  you  for  attending  this  hearing  to  review  the  For- 
est Service  proposed  changes  to  project-level  appeals  that  were 
Eublished  on  April  14.  I  thank  the  Chief  of  the  Forest  Service  for 
eing  here,  and  I  sincerely  appreciate  the  fact  that  Anne 
Heissenbuttel  and  Kevin  Kirchner  are  able  to  be  here  on  such  short 
notice. 

Before  moving  ahead  with  this  hearing,  I  wish  to  inform  my  col- 
leagues on  the  subcommittee  that  unless  there's  serious  objection, 
at  1:30  p.m.  on  Thursday,  April  22,  we  will  hold  a  hearing  to  re- 
view the  administration's  proposal  to  eliminate  the  honey  program. 
On  May  6,  at  1  p.m.,  we  will  hold  another  hearing  to  review  the 
administration's  proposal  to  raise  assessments  for  marketing  order 
and  checkoff  programs  and  to  receive  testimony  on  two  bills  con- 
cerning checkoffs  for  watermelons  and  cut  flowers. 

Since  1907  the  Forest  Service  has  had  regulations  in  place  to 
allow  interested  parties  to  appeal  project-level  decisions  on  national 
forests.  To  date,  the  appeals  process  has  been  used  successfully  by 

(1) 


many  groups  from  across  the  ideological  spectrum  to  protest  the 
agency's  enforcement  of  applicable  laws.  According  to  the  Congres- 
sional Research  Service,  in  83  percent  of  the  recent  appeals  cases, 
the  Forest  Service  has  found  adequate  reason  to  amend  or  to  with- 
draw timber  sale  plans.  On  the  average,  appeals  took  3.4  months 
to  resolve — the  shortest  a  few  days,  the  longest  slightly  more  than 
2  years.  Generally,  the  process  has  worked. 

Last  year,  during  the  height  of  the  Pacific  Northwest  forest  de- 
bate, the  Forest  Service,  citing  frivolous  appeals,  timber  cut  delays, 
and  the  cost  of  the  appeals  process,  proposed  the  elimination  of  the 
project-level  appeals  process.  The  proposal  created  strong  reaction 
from  the  public  and  swamped  the  agency  with  comments.  In  a  reac- 
tion to  the  Forest  Service  proposal,  the  Congress  moved  to  preserve 
the  appeals  process,  but  in  an  effort  to  address  delay  issues,  Con- 
gress agreed  to  draft  a  legal  provision  that  replaced  the  existing 
administrative  appeals  process  with  a  more  streamlined  process 
that  encourages  public  participation  during  the  initial  planning 
stages  for  a  timber  sale. 

From  a  two-page  provision  in  the  fiscal  year  1993  Interior  Appro- 
priations Act,  the  Forest  Service  has  drafted  and  released,  on  April 
14,  an  89-page  epic.  The  proposal  retains  the  framework  of  the  law; 
however,  the  proposed  regulation  does  not  mention  one  provision 
explicitly  written  in  the  law — in  sum,  long-held  traditions  to  allow 
public  participation  in  the  process — and  adds  a  controversial  provi- 
sion not  mentioned  in  the  law. 

As  I  see  it,  there  are  four  basic  problems  with  the  proposed  regu- 
lation which  concern  us:  one,  the  comment  period  and  automatic 
implementation  of  the  regulations;  two,  repeal  of  the  mailbox  rule; 
three,  vagueness  of  regulatory  changes  affecting  an  individual's 
standing;  and  four,  the  emergency  exemption  from  the  comment 
and  appeals  process. 

I  am,  quite  frankly,  siuprised  and  disappointed  at  some  of  the 
Forest  Service's  departures  from  the  law  and  some  generally  recog- 
nized practices  to  encourage  public  participation.  I  believe  many  of 
these  issues  can  and  should  be  resolved  easily;  however,  the  emer- 
gency exemption  provision  set  forth  in  these  regulations  is  a  nota- 
ble aeparture  from  the  law  and  merits  careful  review. 

I  believe  the  administration  and  Congress  and,  most  importantly, 
the  public  cannot  adequately  address  many  of  these  issues  under 
the  current  timeframe  established  by  the  Forest  Service,  and  I  be- 
lieve the  Forest  Service  should  probably  extend  the  15-day  deadline 
for  comments  on  these  proposed  regulatory  changes  and  make 
every  effort  to  bring  these  regulations  in  compliance  with  the  law. 

I  now  yield  to  the  ranking  minority  member  for  any  statement 
he  may  have.  Mr.  Lewis. 

OPENING  STATEMENT  OF  HON.  TOM  LEWIS,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Mr.  Lewis.  Thank  you,  Mr.  Chairman.  Thank  you  for  holding 
this  hearing.  A  big  concern  exists  regarding  the  timespan  and  the 
change  to  these  regulations.  A  very  serious  situation  exists  within 
the  timber  industry  today.  Anything  that  can  be  done  to  streamline 
the  appeals  process  should  be  pursued.  I  look  forward  to  today's 
testimony. 


Mr,  Rose.  Thank  you.  Before  we  begin,  let  me  remind  members 
that  any  prepared  statements  they  submit  will  appear  at  this  point 
in  the  record. 

[The  prepared  statements  of  Mr.  Emerson  and  Mr.  Doolittle  fol- 
low:] 
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STATEMENT  OF  CONGRESSMAN  BILL  EMERSON 

BEFORE  THE  HOUSE  AGRICULTURE  SPECIALTY  CROPS  AND 

NATURAL  RESOURCES  SUBCOMMITTEE 

APRIL  20,  1993 

Mr.  Chairman,  I  thank  you  and  our  Ranking  Member,  Mr.  Lewis,  for  holding  this 
important  hearing  on  a  segment  of  federal  forestry  policy  that  is  in  need  of  reform.   For 
too  long,  many  representing  the  "extremist"  preservationist  community  have  sought  to  cut 
back  or  curtail  the  activities  of  the  forest  industry  by  the  abuse  of  the  forest  service 
appeals  process. 

I  have  been  working  for  many  years  to  enact  changes  to  the  Forest  Service's 
administrative  appeals  process  in  order  to  deter  preservationist  "elitists"  who  continually 
exploit  the  administrative  procedures  through  frivolous  and  irresponsible  anti-timbering 
practices.   Fortunately,  these  changes  to  national  forest  administrative  appeal  process  will 
help  deter  the  irresponsible  manipulation  of  federal  timber  sales  which  reduces  funds  for 
local  infrastructure  development  and  schools  through  delays  in  timber  "tax"  receipts. 

The  President's  budget  also  calls  for  the  elimination  of  all  so-called  "below-cost" 
timber  sales.   However,  the  administrative  appeal  process  and  the  abuse  of  this  process 
are  two  of  the  very  reasons  we  have  seen  the  cost  of  timber  sales  exceed  revenues. 
Multiple  use  management  and  below-cost  timber  sales  are  a  principal  component  of 
long-established  forestry  policy.   It  includes  management  for  outdoor  recreation,  range, 
watershed,  wildlife,  and  fish.    Presently,  the  tremendous  utility  that  the  public  enjoys 
through  multiple  use  forestry  management  is  not  considered  in  the  economic  analysis  of 
a  timber  sale.   However,  we  cannot  ignore  these  benefits  which  add  cost  to  a  sale  - 
particularly  hard  cash  benefits  that  are  not  added  to  the  receipts  of  the  sale.   If  all  the 
benefits  of  a  timber  sale  were  considered,  the  term  "below  cost"  would  not  be  in  the 
forest  management  vocabulary. 

Today,  we  are  witnessing  the  perpetuation  of  "below  cost"  terminology  based  on 
emotions  and  not  facts.   Beyond  the  practical  costs  mentioned,  tremendous  expenditures 
continue  to  accrue  through  the  administrative  appeal  and  judicial  review  processes. 
Granted,  these  processes  serve  a  purpose  in  allowing  public  input;  however,  they  also 
add  a  significant  cost  factor  to  the  timber  sales  program  which  must  be  acknowledged. 
Most  important,  the  forestry  receipt  program  continues  to  dedicates  one  quarter  of  every 
dollar  of  timber  sale  income  to  the  county  roads  and  school  districts  in  the  counties 
containing  national  forest  acreage. 

For  example,  in  1991,  Missouri's  Mark  Twain  National  Forest  returned  over  2.5 
million  dollars  of  forest  receipts  to  rural  Missouri  counties.   Regrettably,  every  time  a 
sale  is  cancelled,  less  funds  are  provided  to  our  rural  school  districts  and  the  costs  of 
developing  future  sales  along  with  the  costs  of  administrative  appeals  are  added  to  the 
expenditure  side  of  the  timber  sale  program. 


As  the  number  of  appeals  go  up,  costs  escalate  along  with  the  opportunity  to  say 
we  have  too  many  below  cost  sales.   Hence,  the  problem  grows  and  the  general  public 
does  not  understand  why.   If  factual  data  rather  than  emotional  misinformation  were 
greater  utilized,  the  public  would  be  much  more  aware  of  recreational  and  economic 
utility  resulting  from  the  timber  sale  program.    Should  these  amenities  not  be  charged  to 
the  timber  program,  we  would  see  many  less,  if  any,  below  cost  sales.   The  likely  result 
would  be  mandatory  user  fees  for  activities  such  camping,  hiking,  canoeing,  bird 
watching,  and  other  presently  "free"  activities. 

Without  a  doubt,  many  rural  towns  and  communities  throughout  this  nation 
depend  on  our  federal  timber  program  for  economic  support.   Unfortunately,  many 
critics  of  these  timber  sales  do  not  have  adequate  solutions  for  our  rural  counties  that 
are  now  facing  possible  revenue  shortfalls  because  of  a  liberal  administrative  appeal 
process. 

In  Missouri's  Eighth  Congressional  District,  forest  based  industries  remain 
important  to  many  of  our  local  communities.   In  Missouri  alone,  our  wood  and  timber 
industries  provide  over  22.000  jobs  and  contribute  more  than  2  billion  dollars  annually  to 
our  state's  economy.   Fortunately,  .to  the  national  forest  administrative  appeal  process 
will  help  deter  the  irresponsible  rnanipulation  of  federal  timber  sales  which  reduces 
funds  for  local  infrastructure  d^elopment  and  schools  through  delays  in  timber  "tax" 
receipts. 

Great  care  must  be  exercised  before  tampering  with  an  industry  that  provides 
hundreds  of  thousands  of  jobs  nationwide  and  contributes  billions  of  dollars  in  revenue 
to  our  national  economy.   Increased  revenues  for  our  local  schools,  sustained  regional 
tourism,  enhanced  fire  protection  enforcement,  and  bolstered  outdoor  recreation  are 
benefits  that  our  federal  timber  sales  program  helps  generate  for  our  rural  society.   The 
management  of  our  public  forests  is  not  an  easy  undertaking.   However,  if  we  deal  with 
the  plain  truth  the  good  of  the  entire  public  will  continue  to  be  served  and  that  must 
remain  our  ultimate  goal. 


STATEMENT  OF  THE 

HONORABLE  JOHN  T.  DOOLITTLE 

U.S.  HOUSE  OF  REPRESENTATIVES 

BEFORE  THE  SUBCOMMITTEE  ON 

SPECIALTY  CROPS  AND  NATURAL  RESOURCES 

APRIL  20,  1993 

Thank  you,  Mr.  Chairman,  for  holding  this  hearing  on  the  recently 
proposed  regulations  by  the  United  States  Forest  Service  (USES) 
to  the  Forest  Service  Appeals  Regulations.   My  district  depends 
on  timber  sales,  and  my  constituents  are  eager  to  have  an 
expedited  system  of  handling  appeals  put  in  place. 

The  timber  industry,  which  many  of  my  constituents  rely  on  for 
employment,  is  under  constant  bombardment  from  groups  who  oppose 
the  use  of  our  renewable  resources.   Earlier  this  year,  the 
Forest  Service  implemented  new  policies  for  timber  harvesting  in 
California  in  response  to  the  so-called  threat  to  the  California 
Spotted  Owl.   I  should  point  out  that  the  decision  to  protect  the 
owl  in  California  lacks  any  scientific  justification.   In  my 
view,  the  Forest  Service  simply  was  afraid  to  do  battle  with  the 
interest  groups.   As  a  result,  more  and  more  mills  are  closing  in 
my  district  and  throughout  Northern  California,  and  the  economy 
of  this  region  continues  to  fall  into  greater  decline. 

After  reviewing  the  proposed  regulations  being  discussed  today,  I 
am  encouraged.   There  is  no  doubt  that  the  current  appeals 
process  is  being  abused  and  has  become  a  technique  for  stalling 
timber  sales.   Filing  an  appeal  takes  minimal  effort  by  someone 
who  wants  to  obstruct  the  timber  sale,  but  the  costs  to  both  the 
Forest  Service  and  the  company  purchasing  the  timber  is  great. 
Already,  the  number  of  appeals  have  increased  by  over  10%  from 
last  years  total. 

These  proposed  regulations  are  not  without  their  controversy  from 
pressure  groups  who  oppose  all  logging  and  other  uses  of  our 
natural  resources.   It  is  the  Forest  Service's  duty,  however,  to 
push  forward  and  finalize  these  new  changes. 

In  this  hearing,  we  will  undoubtedly  hear  testimony  from  those 
who  want  to  extend  the  comment  period  and  to  revise  the  emergency 
provisions  of  the  regulations.   I  urge  the  Forest  Service  to 
stand  firm.   With  regard  to  the  comment  period,  there  simply  is 
no  need  to  extend  it.   The  bulk  of  this  proposal  is  no  surprise 
to  this  committee  or  other  interested  parties.   They  are 
identical  to  those  that  were  proposed  by  the  Bush  administration 
and  released  for  public  comment. 

Thank  you  again,  Mr.  Chairman,  for  holding  this  hearing,  and  I 
thank  Chief  Robertson  for  attending. 


Mr.  Rose.  Any  other  opening  comments  by  any  members  of  the 
subcommittee? 
[No  response.] 
Mr.  Rose.  If  not,  we'll  call  our  first  witness.  Mr.  Dale  Robertson. 

STATEMENT  OF  F.  DALE  ROBERTSON,  CHIEF,  FOREST 
SERVICE,  U.S.  DEPARTMENT  OF  AGRICULTURE 

Mr.  Robertson.  Thank  you,  Mr.  Chairman,  and  especially,  Mr. 
Chairman,  this  being  the  first  hearing  of  this  subcommittee  this 
year  and  with  you  being  the  new  chairman  and  many  new  mem- 
bers of  this  committee.  I  would  like  to  say  up  fi*ont  that  we  have 
had  an  excellent  working  relationship  with  this  committee,  and  I 
look  forward  to  working  with  you  and  all  of  the  new  members  of 
this  committee,  and  to  say  you've  got  our  full  cooperation  and  sup- 

Eort  to  work  with  you  on  these  various  forestry  issues  that  come 
efore  this  committee.  So  we'll  do  our  best  on  our  end  to  be  respon- 
sive and  meet  your  needs. 

In  regard  to  the  appeal  regulations,  as  you  pointed  out,  we  did 
publish  a  proposed  rule  on  April  14,  and  it  is  now  out  for  public 
review  anci  comment. 

Mr.  Rose.  Can  I  ask  you,  to  help  us  keep  up  with  this,  would 
you  mind  just  reading  your  statement  the  way  it's  written  so  we 
can  follow  what  you're  saying  line  by  line? 

Mr.  Robertson.  Sure. 

Mr.  Rose.  And  then  if  you  want  to,  make  any  other  statements, 
you're  free  to  do  that. 

Mr.  Robertson.  Well,  the  proposed  rule  was  published  in  the 
Federal  Register  on  April  14,  with  opportunity  for  the  public  to 
comment,  and  the  purpose  of  the  proposed  regulation  is  to  imple- 
ment the  very  specific  direction  regarding  notice  and  comment  and 
the  administrative  appeals  process  which  was  included  in  the  Inte- 
rior and  Related  Agencies  Appropriations  Act  for  fiscal  year  1993. 

The  Forest  Service  develops  land  and  resource  management 
plans  for  units  of  the  National  Forest  System  in  accordance  to  the 
requirements  of  the  National  Forest  Management  Act,  and  these 
plans  are  developed  with  extensive  public  involvement  and  can  be 
appealed  under  our  current  regulations.  Our  proposed  regulation 
does  not  change — in  any  significant  way — the  current  administra- 
tive appeal  process  for  forest  plans. 

As  we  implement  forest  plans,  we  make  literally  thousands  of  de- 
cisions on  site-specific  projects,  such  as  recreation  facility  construc- 
tion, wildlife  habitat  improvement,  road  construction,  timber  sales, 
and  trail  construction,  and  the  proposed  regulations  deal  with  ap- 
peals on  these  individual  projects.  Each  of  these  projects  is  ana- 
lyzed individually  through  the  National  Environmental  Policy  Act 
process,  with  appropriate  public  involvement  prior  to  making  a  de- 
cision. 

It  is  important  to  understand  that  the  proposed  regulation  makes 
no  change  in  the  NEPA  process,  except  to  expand  public  involve- 
ment opportunities  by  providing  an  additional  30-day  public  review 
period  for  environmental  assessments  and  certain  categorical  exclu- 
sions before  final  decisions  are  made  to  implement  particular 
projects.  The  process  for  completing  environmental  impact  state- 
ments and  the  associated  public  comment  process  would  not  change 


8 

from  the  present,  since  comment  periods  are  already  required 
under  current  regulations. 

The  proposed  regulation  would  change  the  existing  appeal  proc- 
ess for  decisions  on  site-specific  projects  to  reflect  the  requirements 
of  Public  Law  102-831.  The  key  provisions  would  change  the  exist- 
ing process  by:  First,  expanding  by  30  days  the  opportunity  for 
public  involvement  in  Forest  Service  decisionmaking;  second,  re- 
quiring that  in  order  to  appeal  a  decision,  a  person  must  have  pro- 
vided comments  during  the  public  involvement  process  for  the 
project  or  otherwise  have  expressed  interest  in  the  project  during 
the  public  involvement  period;  third,  requiring  that  appeals  be  filed 
within  45  days  of  publication  of  the  public  notice  and  that  appeals 
must  be  received,  not  just  postmarked,  within  that  time;  fourth,  re- 
quiring that  the  opportunity  be  provided  for  a  face-to-face  meeting 
with  appellants  within  15  days  to  try  to  resolve  issues  informally; 
fifth,  establishing  a  specific  time  limit  for  the  Forest  Service  to 
make  a  decision  on  an  appeal,  and  if  no  decision  is  made  within 
the  time  limit,  the  original  project  decision  stands;  and  sixth,  con- 
tinuing the  existing  exemption  from  appeals  for  project  decisions 
related  to  the  rehabilitation  and  recovery  of  forest  resources  and 
extending  its  application  to  emergency  situations. 

I  believe  strongly  in  an  open  decisionmaking  process  and  open 
communications  with  the  public.  This  proposed  rule  requires  that 
the  Forest  Service,  first,  put  the  focus  on  listening  and  considering 
the  views  of  people  before  a  decision  is  made.  Second,  where  dif- 
ferences of  opinions  result  in  appeals,  the  emphasis  of  the  proposed 
rule  is  to  try  to  resolve  the  issue  informally.  Finally,  if  resolution 
cannot  occur  informally,  the  proposed  rule  requires  prompt  deci- 
sionmaking on  the  part  of  the  Forest  Service. 

That,  in  summary,  Mr.  Chairman,  is  what  this  rule  is  all  about, 
and  that  concludes  my  statement.  I'd  be  happy  to  respond  to  any 
questions. 

[The  prepared  statement  of  Mr.  Robertson  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Rose.  How  many  appeals  are  currently  pending  in  the  For- 
est Service,  and  how  many  of  these  appeals  are  timber  sales? 

Mr.  Robertson.  Well,  we  have  a  little  over  3,000  appeals  pend- 
ing right  now,  and  about  half  of  them  relate  to  timber  sales. 

Mr.  Rose.  How  much  timber  is  impacted?  What  percentage  of 
the  agency's  total  sales  program  is  impacted  by  appeals? 

Mr,  Robertson.  Well,  for  example,  in  1992,  14  percent  of  our 
sales  were  appealed,  involving  21  percent  of  the  volume. 

Mr.  Rose.  CRS  tells  us  that  only  5  percent  is  impacted  now,  from 
their  looking  at  your  figures.  Do  you  dispute  that  it's  not  more  than 
6  percent? 

Mr.  Robertson,  Oh,  yes,  I  dispute  that,  I  don't  know  how  they 
could  come  up  with  only  5  percent.  Now,  they  may  be  just  talking 
about  the  sales  where  we  actually  have  a  stay  of  action  on  that, 
and  if  that's  the  case,  the  percent  of  volume  is  much  lower.  But  in 
terms  of  total  number  of  timber  sales  involved  in  appeals,  in  1992 
it  was  21  percent  of  our  volume  and  14  percent  of  our  sales. 

Mr,  Rose,  All  right.  What  kind  of  actions  are  typically  appealed 
by  the  public? 


Mr.  Robertson.  Well,  it's  a  wide  variation,  Mr.  Chairman.  It 
goes  all  the  way  from  an  individual  or  a  person  who  just  has  a  very 
real  concern  about  some  part  of  a  timber  sale  and  is  a  very  simple, 
one-page  appeal  on  why  they  think  we  should  change  it  or  not 
make  the  timber  sales  to  almost  legal  cases.  We're  getting  a  lot  of 
appeals  that  run  50  to  100  pages  prepared  by  lawyers.  They  throw 
the  book  at  us,  and  it's  almost  like  a  semilegal  case.  So  it  ranges 
adl  the  way  from  throwing  the  book  at  us  on  everything  they  can 
think  of  to  some  very  specific  concern  with  a  timber  sale. 

Mr.  Rose.  Do  you  agree  with  what  I  said  in  my  opening  state- 
ment that  these  appeals  take  from  just  a  few  days  all  the  way  up 
to  a  year  or  more? 

Mr.  Robertson.  Yes. 

Mr.  Rose.  And  does  it  take  longer  to  resolve  timber  sales  appeals 
than  other  types  of  administrative  appeals  you  have  at  the  Forest 
Service? 

Mr.  Robertson.  Well,  not  necessarily.  Timber  sale  appeals  are 
some  of  our  more  complex  ones,  but  the  more  complex  ones  are 
where  we  have  major  developments  on  the  national  forest.  We  have 
a  lot  of  appeals  on  ski  areas,  for  example,  I  remember  one  ski  area 
appeal  that  the  record  ended  up  about  30  feet  of  paperwork  related 
to  that  one  appeal  on  expanding  a  ski  area. 

Mr.  Rose.  Don't  you  now  have  authority  to  dismiss  so-called  friv- 
olous appeals? 

Mr.  Robertson.  Well,  we  don't  have  authority  to  dismiss  them, 
but  we  can  deal  with  them  very  quickly. 

Mr.  Rose.  All  right.  Would  you  agree  that  somewhere  in  the 
neighborhood  of  17  percent  you're  capable  of  dealing  with  rather 
quickly,  or  do  you  care  to  put  a  number  by  it? 

Mr.  Robertson.  I've  got  some  statistics  on  1992  in  something  we 
call  dismisseo — either  it  wasn't  timely  or  we  couldn't  provide  the 
relief  that  people  were  asking  for  under  the  law  or  whatever — and 
there  were  about  11  percent  of  the  appeals  that  we  dismissed, 
which  I  think  you  could  call  frivolous,  and  in  1991  that  was  18  per- 
cent. So  your  17  is  about 

Mr.  Rose.  How  long  have  you  been  working  on  these  proposed 
changes  in  the  appeal  regulations? 

Mr.  Robertson.  We  issued  our  draft  regulations  I  believe  in 
March  of  1992,  so  that's  when  we  put  it  in  the  Federal  Register, 
and  we  had  worked  about  a  year  before  that,  so  it  would  be  early 
1991. 

Mr.  Rose.  Before  this,  when  was  the  last  time  the  Forest  Service 
proposed  any  changes  in  the  appeals  regulations? 

Mr.  Robertson.  I  think  that  was  1988  or  198G.  It  was  3  or  4 
years  ago.  It  was  1989. 

Mr.  Rose.  Can  you  point  to  specific  elements  of  this  proposal  and 
indicate  which  were  based  on  section  322  and  which  had  their  ori- 
gin in  some  earlier  appeals  proposal? 

Mr.  Robertson.  I  think  so. 

Mr.  Rose.  In  other  words,  do  you  agree,  and  if  you  agree,  what 
is  the  rationale  for  going  beyond  the  intent  of  section  322  in  pro- 
posing these  regulations? 

Mr.  Robertson.  Mr.  Chairman,  as  you  said  in  your  statement, 
we've  had  an  appeal  process  since  1907,  and  our  interpretation  of 
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section  322  of  the  act  is  that  it  gives  direction  to  the  Secretary  to 
modify  our  existing  appeal  process.  We  do  not  view  section  322  as 
throwing  out  ever3^hing  in  the  past  and  that  this  is  something  new 
to  replace  everjrthing  in  total.  It  is  direction  to  the  Secretary  of  Ag- 
riculture to  modify  existing  appeal  regulations  to  reflect  the  re- 
quirements of  Congress. 

Of  course,  the  key  points  here  are  that  it  sets  time  limits  on  the 
appeal  process  so  we  don't  get  bogged  down  in  these  1-  and  2-year 
situations  that  you  talked  about  earlier;  it  talks  about  trying  to 
work  things  out  informally  with  a  meeting  with  the  appellant;  it 
requires  this  up-front  public  involvement  process  of  30  days,  which 
we  did  not  have  before. 

Mr.  Rose.  Why  did  you  change  the  mailbox  rule? 

Mr.  Robertson.  I  guess  there  were  two  reasons  for  this,  and  ob- 
viously there  are  other  rationales,  but  section  322  puts  ever3^1iing 
on  a  very  tight  timeframe.  We  only  have  30  days  to  deal  with  an 
appeal  after  we  get  it,  and  we  are  required  to  do  three  things.  One 
is  we  have  to  call  a  meeting  informsdly  within  15  days  with  the  ap- 
pellant to  see  if  we  can  resolve  it  informally.  Two,  we  have  to  ap- 
point an  appeals  reviewing  officer  to  look  at  that  decision  and 
make  a  recommendation  to  the  appeals  deciding  officer.  All  of  that 
has  to  happen  in  30  days.  So  when  we  looked  at  the  time  crunch 
on  this  thing  and  what  we  have  to  do  in  30  days  in  relation  to  the 
public  having  45  days  to  put  their  appeal  together,  we  felt  that  it 
was  such  a  tight  time  constraint  that  we  couldn't  afford  the  4  or 
5  days  associated  with  postmarks  that  would  eat  into  our  30-day 
process. 

I  guess  the  second  point  is  we  can  start  implementing  decisions 
after  45  days,  so  on  day  46  we  can  start  implementing  that  deci- 
sion, and  if  we  don't  get  an  appeal  until,  say,  5  days  later  than  the 
postmark,  it  may  be  too  late.  We  may  have  already  moved  forward 
in  implementing  the  decision. 

So  those  are  some  of  the  reasons.  Now,  obviously,  I'm  aware  of 
some  of  the  other  reasons  on  the  other  side. 

Mr.  Rose.  I  have  just  a  couple  more  questions.  Why  the  emer- 
gency exemption  fi*om  the  comment  and  appeals  process  when  the 
law  doesn't  explicitly  call  for  any  exemptions? 

Mr.  Robertson.  Well,  again,  we  pulled  forward  a  lot  of  what  was 
in  the  regulations  that  was  already  in  existence,  and  we  have  a 
provision  in  the  existing  regulations  to  exempt  emergency  situa- 
tions or  what  we  call  "recovery  and  rehabilitation  of  the  land  re- 
sulting from  some  natural  disaster,"  like  a  fire  or  an  insect  and  dis- 
ease outbreak.  So  that  was  something  we  pulled  forward  from 
what's  already  been  in  existence. 

Mr.  Rose.  I  understand  your  answer.  Why  the  15-day  comment 
period  as  opposed  to  the  60-day? 

Mr.  Robertson.  Well,  again,  we  had  put  out  regulations.  We've 
had  public  comment  on  the  draft.  We  had  30,000  responses.  The 
Congress  decided  to  step  in  and  make  their  views  known  on  this, 
and  the  direction  from  Congress  was  rather  specific,  so  we  did  not 
see  a  lot  of  discretion  here  in  issuing  these  regulations.  We  think 
it's  fairly  cut  and  dried  and  rather  specific,  without  much  discre- 
tion. 
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Mr.  Rose.  When  did  the  Forest  Service  complete  their  work  on 
this  final  draft,  and  when  were  these  proposed  changes  sent  to  the 
Department? 

Mr.  Robertson.  Oh,  back  about  December. 

Mr.  Rose.  I  understand  that  the  Forest  Service  has  also  proposed 
changes  in  the  National  Forest  Management  Act  regulations  as 
well.  Where  does  that  proposal  stand,  and  are  there  any  surprises 
in  that  package?  I  hope  we'll  have  an  opportunity  to  review  that 
proposal  as  well. 

Mr.  Robertson.  Mr.  Chairman,  this  Federal  Register  draft  in- 
cludes minor  revisions  to  the  appeal  process  for  forest  plans,  and 
basically  it  is  the  same  as  the  existing  appeal  process  that  is  now 
in  existence,  plus  a  few  minor  changes  to  make  it  consistent  with 
the  appeal  regulations  dealing  with  individual  projects.  So  there 
are  some  minor  changes  in  it. 

Mr.  Rose.  That  you're  proposing  in  NFMA? 

Mr.  Robertson.  Yes. 

Mr.  Rose.  And  where  does  that  stand? 

Mr.  Robertson.  That's  part  of  this  proposal,  and  it's  out  for  pub- 
he  comment. 

Mr.  Rose.  Oh,  it  is?  It's  part  of  this? 

Mr.  Robertson.  Well,  it's  dealing  with  the  regulations,  imple- 
menting the  appeal  process  dealing  with  forest  plans,  and  the  Fed- 
eral Register  notice  includes  that  as  part  C,  I  believe. 

Mr.  Rose.  OK. 

Mr.  Lrewis. 

Mr.  Lewis.  Thank  you,  Mr.  Chairman,  Mr.  Chairman,  the  gen- 
tleman, Mr.  Doolittle,  would  like  a  few  days  to  prepare  some  com- 
ments and  submit  a  statement  for  the  record. 

Mr.  Rose.  "Vithout  objection,  all  prepared  statements  from  the 
members  will  appear  at  the  beginning  of  the  hearing. 

Mr.  Lewis.  Thank  you. 

I  would  like  to  ask  you,  how  much  does  the  Forest  Service  spend 
or  how  much  did  they  spend  in  fiscal  year  1992  to  respond  to  tim- 
ber sales  appeals? 

Mr.  Robertson.  That  averaged  out  about  $8,000  per  appeal  on 
the  average,  and  I  think  that  is  $6  million  to  $8  million  if  you  just 
look  at  the  processing  cost — processing  the  paper.  That  does  not  in- 
clude the  reworking  of  timber  sales  or  the  lost  revenue  because  we 
didn't  make  timber  sales.  But  just  the  processing,  $6  million  to  $8 
milhon. 

Mr.  Lewis.  Would  you  explain  for  the  record  how  an  appeal  or 
judicial  decision  affects  timber  sale  preparation? 

Mr.  Robertson.  Well,  by  the  time  we  get  an  appeal,  we've  al- 
ready made  a  decision,  we've  already  invested  all  of  our  costs  in  de- 
signing the  timber  sale  and  putting  together  the  contract  and  ev- 
erj^hing  that  goes  with  it,  so  our  costs  are  already  invested.  Then 
if  we  get  an  appeal  and  if  that  decision  is  either  reversed  or 
changed,  then  we'd  have  to  go  back  and  rework  the  timber  sale  to 
reflect  the  changed  decision.  The  same  is  true  with  a  court  deci- 
sion. If  a  court  decision  reverses  or  changes  our  original  decision, 
then  that  causes  reworking  of  the  project. 
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Mr.  Lewis.  If  a  timber  sales  program  on  a  national  forest  faces 
massive  appeal  procedures,  is  it  possible  that  delay  or  loss  in  tim- 
ber revenues  could  drive  a  forest  below  its  cost? 

Mr.  Robertson.  Yes,  the  appeals  are  driving  up  our  costs  and 
making  our  so-called  below-cost  timber  sale  program  issue  a  much 
bigger  problem. 

Mr.  Lewis.  I  see.  Now,  the  chairman  asked  a  question  about 
when  you  started  and  when  these  regulations  were  drafted,  and  I 
think  you  responded  in  December.  Did  these  regulations  remain 
unchanged  from  any  earlier  proposals? 

Mr.  Robertson.  Oh,  yes.  Tne  original  proposal  was  that  we 
would  eliminate  the  appeal  process  for  projects  and  in  lieu  of  that 
we  would  institute  this  up-front  public  involvement  effort  with  30 
days'  public  review  and  comment  and  try  to  work  out  our  problems 
with  these  timber  sales  up  front,  before  a  decision  was  made.  That 
was  what  we  proposed,  and  that  was  what  we  were  proposing  to 
put  into  the  final  with  some  modifications. 

But  then  when  the  Congress  decided  to  act  in  our  appropriation 
bill,  they  decided  to  reinstitute  the  appeals  process  for  projects,  so 
what  we  have  now  is  both.  I've  got  the  up-front  public  involvement 
effort,  which  we  were  trying  to  do  to  start  with,  as  well  as  the  post- 
decision  appeal  process.  So  we  have  both  things  now,  which,  again, 
is  going  to  be  costly,  but  that's  what  I've  ended  up  with. 

Mr.  Lewis.  Did  these  regulations  fall  imder  the  freeze  of  the  pre- 
vious administration  to  hold  up  on  all  regulations  when  they  were 
first  proposed? 

Mr.  Robertson.  No,  I  don't  believe  the  freeze  affected  this.  It 
was  our  effort  to  try  to  implement  the  Appropriations  Act,  which 
didn't  pass  imtil  October  5,  and  it  took  us  until  about  December 
to  get  the  regs  together  to  get  to  the  Secretary's  office.  Then,  as  you 
know,  we  changed  administrations  £ind  we  didn't  get  that  through 
under  the  previous  administration,  so  they've  just  been  there  to  be 
reconsidered  by  the  new  administration. 

Mr.  Lewis.  Is  there  a  change  in  the  overall  approach  between  the 
two  administrations? 

Mr.  Robertson.  No,  it's  pretty  much  the  same. 

Mr.  Lewis.  Could  you  quickly  walk  us  through  the  process  with 
the  administration?  How  does  the  Forest  Service  go  through  this 
total  process? 

Mr.  Robertson.  You  mean  of  putting  out  regulations? 

Mr.  Lewis.  Yes,  of  putting  out  your  regulations. 

Mr.  Robertson.  Well,  there  is  a  lot  of  interaction  and  discussion 
among  the  various  people,  but  the  Forest  Service  would  put  to- 
gether the  proposal  that  would  be  submitted  to  the  Secretary's  of- 
fice, with  a  lot  of  discussions  back  and  forth,  and  then  the  Sec- 
retary would  have  to  sign  off  on  it,  and  then  it  goes  to  the  Office 
of  Management  and  Budget,  which  has  responsibility  for  reviewing 
all  regulations,  and  then  after  the  Office  of  Management  and  Budg- 
et gives  it  their  go-ahead,  then  we  publish  it  in  the  Federal  Reg- 
ister. 

Mr.  Lewis.  And  what  is  the  average  timeframe  for  a  situation 
like  this? 

Mr.  Robertson.  It  varies  by  regulation.  I  would  say  by  the  time 
it  leaves 
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Mr.  Lewis.  Aren't  your  response  times  basically  the  same  right 
now?  The  comment  time?  Isn't  it  30  days,  45  days,  15  days? 

Mr.  Robertson.  Well,  the  comment  period  for  the  proposed  rule 
is  15  days,  yes. 

[Additional  information  follows:] 

The  timeframes  for  filing  appeals  and  responding  to  them  in  our  current  regula- 
tion— 36  CFR  217— are  much  longer  than  the  timeframes  in  the  proposed  regula- 
tion. 

Mr.  Lewis.  But  do  you  have  others  that  are  different  that  go  120 
days,  for  example? 

Mr.  Robertson.  Most  comment  periods  on  proposed  rules  are  30 
days,  with  the 

Mr.  Lewis.  What's  wrong  with  the  30-day  time  period? 

Mr.  Robertson.  Well,  most  of  them  are  30  days,  with  them  ex- 
tended, if  there's  a  request,  to  60  days.  So  most  of  them  end  up  60 
days. 

Mr.  Lewis.  I  see.  But  with  the  appeals  process,  this  could  then 
extend  it  another — up  to  45  days? 

Mr.  Robertson.  Well,  yes.  If  we  extended  up  to  the  full  60  days 
that  most  rules  go,  either  30  or  60,  that  would  be  another  45. 

Mr.  Lewis.  Do  you  think  that  people  watching  the  appeals  proc- 
ess as  their  profession,  as  their  job,  need  an  additional  period  of 
time  to  comment? 

Mr.  Robertson.  Probably  so,  although  this  thing  has  been  on  the 
table  for  a  long,  long  time,  and  they've  commented  once,  so  they've 
commented  on  most  of  this  information.  But  15  days,  I  agree,  is  a 
short  period  of  time. 

Mr.  Lewis.  Thank  you,  Mr.  Chairman. 

Mr.  Rose.  Thank  you,  Mr.  Lewis. 

Mr.  Baesler. 

Mr.  Baesler.  Mr.  Barlow  has  asked  me  to  ask  several  questions. 
He's  a  member  of  the  Agriculture  Committee,  but  not  this  sub- 
committee. I'll  just  ask  you  generally.  Describe  the  actions  involved 
in  the  gate  system  of  a  timber  sale.  Are  you  the  right  one  to  ask? 

Mr.  Robertson.  Yes,  I  think  I  can  cover  that.  Let  me  explain  the 
gate  system.  A  timber  sale  is  in  the  pipeline  for  probably  2  to  3 
years.  From  the  time  we  decide  that  maybe  we  should  have  a  tim- 
ber sale  in  this  area  to  when  we  actually  sell  it  probably  averages 
about  3  years,  and  it  goes  through  quite  a  long,  drawn-out  process. 

The  first  tlung  we  do  is  we  go  out  and  look  at  the  area  and  the 
forest  plan  to  see  where  we  might  make  a  timber  sale,  the  general 
concept  of  it.  Then  we  write  up  what  we  call  an  environmental  as- 
sessment looking  at  the  soci^,  economic,  and  environmental  im- 
pacts of  that,  and  during  that  period  of  time  there  is  scoping,  get- 
ting information  from  the  public.  It  depends  on  the  situation.  Peo- 
ple get  involved  in  that.  Then,  finally,  we  get  a  proposal,  a  decision, 
after  we  look  at  the  environmental  assessment,  to  make  a  timber 
sale. 

Then  after  the  timber  sale— up  to  that  point  it's  just  kind  of  men- 
tal work  and  putting  it  on  a  piece  of  paper.  Then  you've  got  to  go 
out,  lay  it  out  on  the  ground,  decide  which  trees  are  going  to  be 
cut,  where  the  roads  will  be  made,  you've  got  to  survey  and  design 
the  roads,  and  then  you  have  to  measure  the  trees,  how  much  vol- 
ume is  there,  get  all  the  information  to  appraise  it,  how  much  is 
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it  worth.  The  field  season  usually  lasts  6  or  9  months,  and  then  fi- 
nally we  can  say,  "These  are  the  trees  in  this  location  with  these 
roads  that  we  want  constructed  on  this  as  a  contract,"  which  then 
we  advertise,  and  it  is  sold  to  the  highest  bidder,  and  then  we 
award  the  contract.  So  that  basically  takes  about  2  to  3  years  on 
the  average. 

Mr.  Baesler.  Tree  sale  101.  Is  that  what  that  is? 

Mr.  Robertson.  What's  that? 

Mr.  Baesler.  Tree  sale  101  is  what  you  just  gave  me? 

Mr.  Robertson.  Yes,  that's  basically  the  process  we  go  through, 
and  it's  a  long,  drawn-out  process. 

Mr.  Baesler.  Now,  speaking  specifically  for  the  State  of  Ken- 
tucky, I  know  we  have  the  Daniel  Boone  National  Forest.  I  don't 
know  about  the  others.  Do  you  have  a  record  of  any  type  of  timber 
sales  in  1992  in  the  State  of  Kentucky? 

Mr.  Robertson.  You  mean  how  many  timber  sales  we  made? 

Mr.  Baesler.  Yes. 

Mr.  Robertson.  Yes. 

Mr.  Baesler.  If  I  could  get  it  from  you  later,  it  would  be  fine. 
I  don't  want  to  take  up  everybody's  time  for  it. 

Mr.  Robertson.  I  might  just  add  we  have  what  we  call  our  Tim- 
ber Sales  Program  Annual  Report,  and  so  we've  got  that  national 
forest  by  national  forest,  and  that  would  tell  you  how  much  volume 
we  sold  in  Kentucky,  how  much  we  harvested,  how  many  people 
were  employed  by  that  timber  sale,  how  much  money  we  spent, 
how  much  money  we  either  made  as  profit  or  how  much  we  lost, 
and  all  the  details.  So  what  I'll  do  is  give  you  a  copy  of  our  timber 
sale  report  that  includes  the  Daniel  Boone. 

Mr.  Baesler.  Well,  specifically,  I'm  trying  to  get  back  a  little 
bit — as  I  indicated,  these  are  questions  from  Mr.  Barlow.  Do  you 
have  a  record  of  what  the  total  lapse  time  from  the  initial  action 
to  the  sale  advertisement  was,  for  instance,  in  that  particular  for- 
est? Would  that  be  in  that  book  you  just  showed  me? 

Mr.  Robertson.  No,  that  would  not.  I'd  have  to  get  that  from  the 
Daniel  Boone  people  in  Kentucky,  but  we'd  be  happy  to  do  that. 

Mr.  Baesler.  I'll  ask  you  two  more  questions,  and  maybe  you 
can  just  give  the  information  later.  That  would  be  fine.  I  don't  have 
any  problem  with  that.  After  you  had  the  initial  action  to  the  sale, 
can  you  show  any  discussions  you  had  with  commodity  or 
noncommodity  interests  and  the  matters  discussed  during  the  sale 
formulation?  In  other  words,  was  the  sale  discussed  with  any  com- 
modity or  noncommodity  interest  dining  that  period  of  time? 

Mr.  Robertson.  You  mean  before  the  sale  was  maae? 

Mr.  Baesler.  Right.  Or  do  you  know? 

Mr.  Robertson.  Well,  that  will  vary  timber  sale  by  timber  sale, 
and  if  you've  got  some  particular  sale  you'd  like  to  know  about,  I 
can  find  out  for  you  or  I  can  find  out  in  general  for  the  Daniel 
Boone  National  Forest. 

Mr.  Baesler.  I  think  in  general  will  do.  Also,  if  you  could  show 
the  appeals  filed  in  connection  with  the  sales  particularly  in  the 
Daniel  Boone  National  Forest,  I'd  appreciate  it. 

Mr.  Robertson.  I  might  say,  unless  the  situation  has  changed 
in  the  last  year  or  so,  Daniel  Boone  is  one  of  our  least-appealed  for- 
ests. As  I  recall,  when  the  forest  plan  came  out  3,  4,  or  5  years  ago. 
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it  was  the  first  one  that  didn't  get  a  single  appeal  on  the  forest 
plan.  So  by  and  large,  people  work  with  us  very  well  in  Kentucky. 

Mr.  Baesler.  I'm  not  sure  if  we  have  another  one  in  the  western 
part  of  the  State  or  not.  That's  not  in  my  area.  Thank  you  very 
much. 

Thank  you,  Mr.  Chairman. 

Mr.  Rose.  All  right.  I  yield  to  Mr.  Lewis  for  anyone  he  chooses 
to  recognize. 

Mr.  Lewis.  Mr.  Goodlatte  of  Virginia. 

Mr.  Goodlatte.  Thank  you. 

Mr.  Robertson,  do  you  have  any  information  on  what  percentage 
of  the  appeals  result  in  the  elimination  or  halting  of  a  timber  sale? 

Mr.  Robertson.  I  just  added  those  numbers  up  for  1992,  and 
that  would  be  all  appeals.  In  1992,  we  had  1,486  appeals.  Seventy 
percent  of  those  were  affirmed.  In  other  words,  the  decision  went 
forward  just  the  way  it  was  proposed.  Seven  percent  were  either 
reversed  or  sent  back  to  the  line  officer  with  direction  to  redo  it. 
There  were  11  percent  that  were  just  dismissed.  It  was  the  frivo- 
lous appe^s  or  it  was  untimely  or  people  were  asking  something 
that  was  not  legal  or  we  couldn't  do  what  they  asked  for.  Then 
there  were  12  percent  that  either  the  appellant  withdrew  the  ap- 
peal or  the  Forest  Service  line  officer  said,  "I'm  going  to  withdraw 
it.  I  need  to  redo  this  decision."  So  you  end  up,  then,  with  7  percent 
that  are  remanded  or  reversed,  plus  12  percent  that  are  either 
withdrawn  by  the  appellant  or  withdrawn  by  the  Forest  Service,  so 
that  ends  up  about  19  percent. 

Mr.  Goodlatte.  Now,  the  12  percent  where  one  of  the  two  par- 
ties withdrew  it,  when  the  appellant  withdrew  it,  does  that  mean 
the  sale  then  went  forward,  or  does  it  mean  that  some  other  action 
was  taken?  It  seems  to  me  there  would  be  a  real  difference  between 
your  withdrawing  the  proposal  and  the  appellant  withdrawing  the 
appeal,  in  terms  of  the  outcome. 

Mr.  Robertson.  In  many  cases.  Congressman,  the  dialog  keeps 
going  between  that  local  ranger  and  the  local  appellant,  and  they 
may  get  together  and  decide  on  how  to  resolve  this,  and  if  at  any 
time  they  agree  to  resolve  this — the  ranger  may  say,  "All  right,  I'll 
withdraw  this  decision,  and  I'll  make  some  changes  myself,"  and 
based  on  that  agreement,  the  appellant  may  just  withdraw  the  ap- 
peal. So  it's  kind  of  an  individual  case  on  a  timber-sale-by-timber- 
sale  basis  at  the  local  level. 

Mr.  Goodlatte.  Do  you  have  any  figures  on  how  many  timber 
sales  were  completely  halted  as  a  result  of  the  appeals  process?  In 
other  words,  cutting  in  that  area  simply  didn't  go  forward? 

Mr.  Robertson.  Well,  there  are  7  percent  that  either  the  deci- 
sion was  reversed  or  we  told  the  line  officer  to  go  back  and  redo 
it,  so  I  would  think  probably  the  majority  of  that  7  percent  does 
not  go  forward.  But  I  can't  tell  you  specifically. 

Mr.  Goodlatte.  Thank  you. 

Mr.  Lewis.  Would  the  gentleman  yield? 

Mr.  Goodlatte.  Yes. 

Mr.  Lewis.  Mr.  Robertson,  I'd  like  to  ask  you,  what  do  you  con- 
sider a  fi*ivolous  appeal? 

Mr.  Robertson.  Well,  an  appeal  that  just  comes  in  and  says,  "I 
object  to  this  timber  sale,  and  I  demand  you  stop  it,"  giving  no  rea- 
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sons  why.  Or  a  lot  of  people  write  in  and  want  us  to  do  things  we 
can't  do.  Those  kinds  of  things.  As  I  mentioned  to  the  chairman 
earlier,  if  we  get  appeals  that  are  one  paragraph  or  just  "I  object 
to  this  sale,"  then  we  can  deal  with  that  very  qxiickly.  We  would 
expect,  and  most  appellants  do,  when  they  say,  "We  don't  like  this 
timber  sale"  or  "We  don't  like  this  road  because  of  these  reasons," 
frequently  then  they'll  say  "because  we  think  also  you're  violating 
NEPA  or  the  National  Forest  Management  Act"  or  something  like 
that.  When  the  lawyers  get  involved,  it  gets  all  of  those  factors  in- 
volved. 

I  might  just  say,  one  other  is  we  get  a  lot  of  appeals  from  people 
way  off  in  other  parts  of  the  country  that — in  fact,  we  have  some 
colleges  that  have  used  the  appeal  process  as  kind  of  a  college  class 
exercise,  so  we  kind  of  consider  those  frivolous,  too. 

Mr.  GOODLATTE.  Mr.  Chairman,  if  I  might,  the  average  cost  of 
those  is  $8,000? 

Mr.  Robertson.  On  the  average  about  $8,000. 

Mr.  GooDLATTE.  Would  it  be  less  if  we  had  an  appeal  filed  from 
a  remote  distance  that's  not  followed  through? 

Mr.  Robertson.  If  it's  just  these  sort  of  frivolous  appeals  with 
not  much  substance,  it  would  be  much  less.  But  we  will  get  a  lot 
of  appeals  from  clear  across  the  country  that  are  really  quasi-law- 
suits.  You  know,  some  lawyers  have  put  it  together,  and  they  kind 
of  throw  the  whole  book  at  us,  and  then  we  have  to  plow  our  way 
through  that.  A  lot  of  these  appeals  and  why  it  takes  sometimes 
a  year  or  2  to  get  through  them,  it  is  like  a  minilawsuit. 

Mr.  GoODLATTE.  Thank  you. 

Mr.  Rose.  Mr.  Bishop. 

Mr.  Bishop.  Thank  you  very  much,  Mr.  Chairman. 

I  don't  have  so  much  of  a  question,  Mr.  Robertson,  as  I'd  like  to 
make  just  a  brief  comment,  and  I'd  like  to  congratulate  you  in  pro- 
posing this  rule,  because  I  think  it  reflects  some  reasonable  resolu- 
tion to  the  fiiiction  that  exists  between  builders  and  developers  who 
are  interested  in  harvesting  lumber  so  that  they  can  keep  the  cost 
of  construction  down,  on  the  one  hand,  versus  the  environmental- 
ists and  the  protectionists,  who  really  have  a  sincere  desire  to  con- 
serve and  to  protect  our  depletable  natural  resources. 

With  that  kind  of  attention,  this  particular  regulation  reflects 
more  of  a  middle-of-the-road,  evenhanded  stance,  it  would  seem  to 
me,  then  perhaps  that  submitted  by  the  previous  administration 
that  seemed  to  swing  the  pendulum  a  little  further  toward  the  de- 
velopers and  less  toward  the  public's  right  to  be  involved  and  the 
environmentalists'  right  to  come  forth  and  state  their  objections.  So 
here  we  seem  to  have  a  middle-of-the-road,  evenhanded,  fair  ap- 
proach that  opens  the  process  but  doesn't  allow  it  to  lend  itself  to 
just  frivolous,  nonsensical  delays.  I  want  to  commend  you  for  tak- 
ing this  step. 

Mr.  Robertson.  Thank  you. 

Mr.  Rose.  Mr.  Lewis. 

Mr.  Lewis.  The  gentleman  from  Missouri,  Mr.  Emerson. 

Mr.  Emerson.  TTiank  you. 

Mr.  Robertson,  as  you're  aware,  I've  been  working  for  many 
years  to  enact  changes  in  the  Forest  Service's  administrative  ap- 
peals process  in  order  to  deter  preservationist  elitists  who  contin- 
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ually  exploit  the  administrative  procedures  through  frivolous  and 
irresponsible  antitimbering  practices.  Fortunately,  these  changes 
that  are  being  proposed  to  the  national  forest  administrative  ap- 
peal process  will  help  deter  the  irresponsible  manipulation  of  Fed- 
eral timber  sales,  which  reduces  funds  for  local  infrastructure  de- 
velopment and  schools  through  delays  in  the  timber  tax  receipts. 

As  you  well  know,  there  was  a  point  in  time  several  years  ago 
where  every  timber  sale  in  the  Mark  Twain  National  Forest  was 
under  a  third-party  challenge.  Now,  I  think  we're  making  progress 
in  getting  out  from  under  that,  but  I  think  there's  just  a  good  ex- 
ample of  frivolity  where  every  timber  sale  in  the  forest  is  under 
third-party  challenge,  and,  frankly,  at  the  time,  I  know  the  Forest 
Service  people  knew  that  they  were  frivolous,  a  lot  of  the  appeals — 
not  all  of  the  appeals,  but  probably  most  of  the  appeals — but  their 
hands  were  tied  to  do  anything  about  it.  They^d  say,  "Well,  this  is 
the  law.  These  are  the  regulations  as  they  exist."  So  some  give  is 
imperative  if  we're  to  make  any  progress  at  all. 

Now,  the  President's  budget  also  calls  for  elimination  of  all  so- 
called  below  cost  timber  sales.  The  administrative  appeal  process 
and  the  abuse  of  this  process  are  two  of  the  very  reasons  we've 
seen  the  cost  of  timber  sales  exceed  revenues.  Multiple-use  man- 
agement and  below-cost  timber  sales  are  principal  components  of 
long-established  forestry  policy.  It  includes  management  for  out- 
door recreation,  range,  watershed,  wildlife,  and  fish.  Presently,  the 
tremendous  utility  that  the  public  enjoys  through  multiple-use  for- 
estry management  isn't  considered  in  the  economic  analysis  of  a 
timber  sale.  Am  I  correct  in  that? 

Mr.  Robertson.  Well,  we  issue  our  timber  sale  accounting  re- 
port, and  we  have  three  different  reports.  One  is  kind  of  a  cash 
flow,  and  then  report  2  does  look  at  the  long-term  benefits  to  other 
resources,  like 

Mr.  Emerson.  So  we're  never  quite  sure  which  hymnal  we're 
singing  out  of.  It's  kind  of  like  the  Federal  budget.  We've  got  the 
0MB  budget  and  the  congressional  budget  and  a  whole  bunch  of 
other  budgets,  and  nobody — we're  using  different  terminology,  and 
that's  one  of  the  reasons  we're  in  such  a  mess  is  because  nobody 
knows  what  we're  really  talking  about.  Why  can't  we  bring  all  that 
into  one  hymnal? 

Mr.  Robertson.  Well,  we  have,  I  believe,  in  our  timber  sales  ac- 
counting report.  Now,  it  has  three  subparts  to  it,  because  the  first 
report  just  looks  at  the  cost/revenue  kind  of  cash  flow  basis  on  our 
timber  sales.  Report  2,  then,  looks  at,  out  over  the  long  term,  what 
are  the  costs  and  benefits  over  the  long  term,  discounted  back  to 
a  present  net  value,  and  it's  in  this  report  2  that  we  deal  with  the 
benefits  to  fire  management,  fish  and  wildlife,  and  those  sorts  of 
things. 

Mr.  Emerson.  Well,  are  we  taking  into  account  the  recreational 
aspect  of  things?  I  mean,  is  that  being  accounted  for? 

Mr.  Robertson.  In  this  report,  yes. 

Mr.  Emerson.  But  not  in  the  officigd  accounting  that  comes  to 
Congress.  I  mean,  in  the  bookkeeping  sense  where  we're  keeping 
track  of  dollars  and  cents.  I'm  sure  that's  a  nice  report  you  publish 
in  order  to  help  us  all  understand  it  better,  and  it  may  ultimately 
prove  the  point  that  there  are  widespread  uses  of  the  forest  other 
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than  timbering.  But  in  the  official  figures  that  go  through  the 
budget  process,  are  they  well-noted  there?  I  mean,  do  you  take  all 
of  your  overhead  into  account  in  reporting  to  the  Budget  Office? 

Mr.  Robertson.  Well,  that's  all  included  in  the  administration's 
budget  that  has  come  to  the  Congress. 

Mr.  Emerson.  I  don't  think  I'm  making  myself  clear.  Are  all  fac- 
tors related  to  the  management  of  the  forests  deducted  from  timber 
sales,  which  is  where  your  revenue  comes  from? 

Mr.  Robertson.  No,  it  is  not,  because  we  have  in  our  budget 
what  it  costs  to  put  up  the  timber  sales,  and  in  making  those  tim- 
ber sales,  a  lot  of  sales  are  made  for  the  purpose  of  commercial  tim- 
ber sales  to  manage  the  timber  to  produce  products  for  the  Amer- 
ican people. 

Mr.  Emerson.  Right. 

Mr.  Robertson.  Also  in  that  timber  sales  program  will  be  some 
timber  sales  that  we  make  in  order  to  improve  wildlife  habitat, 
things  like  turkey  and  deer,  who  need  openings  in  the  forest,  and 
so  there  are  some  timber  sales  that  are  designed  to  meet  habitat 
requirements  of  certain  species.  That,  too,  is  thrown  in  our  budget 
as  part  of  our  timber  sales  program,  which  is  the  point  you're  mak- 
ing. 

Mr.  Emerson.  Yes.  And  what  about  defending  frivolous  lawsuits? 

Mr.  Robertson.  That  is  included  as  part  of  the  cost  as  well. 

Mr.  Emerson.  I  think  we're  witnessing  the  perpetuation  of 
below-cost  terminology  based  on  emotions  rather  than  hard  facts, 
because  beyond  the  practical  costs  which  you  mentioned,  there  are 
tremendous  expenditures  occurring  through  the  administrative  ap- 
peal and  judicial  review  processes.  Now,  these  processes  do  serve 
a  purpose  for  public  input;  however,  they  also  add  a  significant  cost 
to  the  timber  sales  program,  and  I  think  that's  got  to  be  acknowl- 
edged. Is  that  correct  that  they  do  add  a  significant  cost  to  timber 
sales? 

Mr.  Robertson.  Yes. 

Mr.  Emerson.  Most  important,  this  forestry  receipt  program  con- 
tinues to  dedicate  25  cents  out  of  every  $1  of  timber  sales  income 
to  county  roads  and  school  districts  in  the  counties  containing  the 
national  forest  acreage,  and  that's  very,  very  important.  I  mean, 
we're  hearing  a  lot  of  talk  about  revitalizing  rural  America,  and  I'm 
all  for  it,  and  one  of  the  ways  we  could  do  that  is  to  have  what 
I  consider  to  be  an  honest  accounting  in  the  calculations  that  go 
into  determining  what  is  a  below-cost  sale.  I,  fremkly,  don't  think 
the  President's  budget,  in  calling  for  the  elimination  of  below-cost 
timber  sales,  takes  that  factor  into  account. 

You've  just  said  that  the  administrative  and  judicial  review  proc- 
ess, defending  fi-ivolous  lawsuits,  adds  to  the  cost,  and  I  think 
we've  just  got  to  get  all  that  out  there.  I  think  that  if  we'd  throw 
everything  into  the  pot  as  to  what  is  paid  for  out  of  timber  sales, 
it  would  be  a  whole  different  story  than  what  we're  currently  hear- 
ing. 

I  have  a  more  extensive  statement,  Mr.  Chairman,  that  I'd  like 
to  submit  for  the  record. 

Mr.  Rose.  Without  objection,  your  prepared  statement  will  ap- 
pear in  the  record. 
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Mr.  Emerson.  I  will  have  further  questions  and,  hopefully,  dialog 
with  you  as  this  whole  issue  proceeds. 

Mr.  Robertson.  Thank  you. 

Mr.  Emerson.  Thank  you. 

Mr.  Rose.  Do  any  other  members  have  any  comments? 

Mr.  Inslee. 

Mr.  Inslee.  Thank  you,  Mr.  Chairman. 

Mr.  Robertson,  my  name  is  Jay  Inslee.  I'm  from  the  State  of 
Washington.  I  don't  think  we've  had  the  pleasure.  I  just  have  a 
couple  of  questions  about  the  emergency  exemption  rule. 

First  off,  could  you  give  me  an  idea  on  kind  of  a  case  scenario 
what  kind  of  situation  you  believe  would  fall  into  that  emergency 
exemption,  particularly  t5rpes  that  would  not  fall  into  the  other  ex- 
emption as  far  as  resource  protection  and  the  like  of  the  other  lan- 
guage in  the  rule? 

Mr.  Robertson.  You're  talking  about  recovery  and  rehabilita- 
tion. Actually,  I  think  those  three  all  run  together.  I  think  a  tj^ical 
example  is  an  insect  and  disease  outbreak,  that  if  we  don't  jump 
on  that  and  try  to  control  it,  it's  going  to  spread.  We  have  some 
situations  like  that,  and  if  you  go  through  this  appeal  process,  the 
quickest  way  you  can  get  through  it  is  about  100  days  or  so.  So  like 
insect  and  disease  control  projects,  you  cannot  wait  100  days  or  you 
lose  the  ball. 

We  also  look  at  resulting  timber  sale  salvage  from  fire  or  insect 
and  disease  outbreak  where  we  have  a  very  valuable  resource  and 
certain  species  lose  their  value  very  quickly.  For  example,  pine  gets 
blue  stain  in  it,  and  if  you  don't  get  in  within  a  relatively  short  pe- 
riod of  time,  you  lose  the  economic  value  of  those  trees.  That's  an- 
other example. 

Emergencies  are  something  you  don't  plan  on,  but  lots  of  things 
could  happen  out  there  that  you  need  to  do  something — repair 
dams  or  safety  problems.  We  just  need  the  flexibility  to  say,  "We've 
got  an  emergency,  and  the  problem  is  so  serious,  time  is  of  essence, 
that  we  can't  afford  this  100-day  wait  to  go  through  the  appeal 
process  and  the  public  review  and  appeal." 

Mr.  Inslee.  You  understand  I  just  joined  this  committee,  so  I'm 
still  learning  a  lot  of  this,  but  could  you  tell  me  why  the  language 
about  the  emergency  was  necessary?  The  kind  of  thing  that  you 
just  discussed,  my  immediate  reaction  would  be  it  was  already  cov- 
ered in  the  other  language  about  resource  protection  and  recovery 
in  the  rule.  Is  there  a  reason  that  the  emergency  language  you  felt 
was  important  to  add? 

Mr.  Robertson.  Well,  the  bill  in  the  Appropriation  Act  used  the 
word  "emergencies,"  so  we  just  picked  up  that  language.  But  when 
we're  talking  about  an  emergency,  I,  would  say  80  or  90  percent 
of  it  is  covered  under  the  old  language  of  rehabilitation  and  recov- 
ery due  to  natural  disasters  or  something  happening  that  wasn't 
planned  on.  So  it's  not  like  a  whole  new  category.  It  was  just  some 
language  we  picked  up  from  section  322  of  the  appropriation  bill. 

Mr.  Inslee.  I  just  briefly  read  some  comments  of  the  speakers 
who  will  be  behind  you,  I  assume,  and  they  challenge  as  to  whether 
or  not  the  word  "emergency"  is  covered  in  the  existing  statute  as 
far  as  the  ability  to  have  an  exemption  from  the  appeal  process  in 
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total.  Could  you  comment  on  that?  I  just  read  briefly  their  chal- 
lenge. 

Mr.  Robertson.  I  would  see  "emergency"  a  lot  more  restrictive 
than  I  would  the  broader  language  of  "rehabilitation  and  recovery 
of  resources  due  to  natural  disasters."  So  my  view  of  "emergency 
is  much  more  narrow  thsin  what  was  in  our  old  rule. 

Mr.  Inslee.  Did  the  Service  consider  a  definition  of  the  term 
"emergency"  similar  to  NEPA  when  it  put  together  the  regulation 
at  all? 

Mr.  Robertson.  Well,  we  may  have  considered  it,  but  I  don't  re- 
call any  discussions  on  it,  so,  basically,  no.  If  that's  a  problem,  we 
can  deal  with  that.  Again,  the  bulk  of  it  is  that  rehabilitation  and 
recovery  under  the  existing  language. 

Mr.  Inslee.  Thank  you. 

Mr.  Rose.  I  have  a  couple  of  questions. 

One  last  thing,  Mr.  Robertson,  and  this  is  meant  sort  of  tongue 
in  cheek.  You  were  kind  of  second  choice  for  this  hearing  today,  be- 
cause we  had  originally  scheduled  a  hearing  to  go  over  the  budget 
of  the  Forest  Service,  and  we  were  told  that  there  were  not  people 
in  place  in  the  administration  yet  who  could  talk  to  us  in  detail 
about  the  Forest  Service  budget  and  the  policies  and  so  forth,  but 
that  there  would  be  shortly.  So  since  you  all  published  at  about 
that  same  time  this  regulation,  we  thought  we'd  move  to  this.  But 
my  recommendation  would  be  if  the  administration  is  not  in  a  posi- 
tion to  even  discuss  the  budget  of  the  Forest  Service  because  their 
people  are  not  in  place  adequately  at  USDA  or  at  the  Forest  Serv- 
ice, you  ought  to  kind  of  hold  up  on  regulations  until  they  are. 

Now,  I  wish  you  would  have  one  of  your  lawyers  write  us  a  little 
memo  on  where  it  is  in  the  law  that  you  think  you've  got  the  legal 
authority  to  propose  this  exemption  business  that  you  have  in- 
serted in  this  new  regulation.  I  understand  that  you  agree  that  this 
did  not  come  from  section  322  of  the  appropriations  bill,  so  that's 
out  of  the  question.  But  my  understanding  is  that  where  you  got 
this  regulation,  this  business  about  exemption,  was  from  an  earlier 
regulation  that  only  dealt  with  natural  disasters  and  fire,  and  you 
have  expanded  that,  and  one  of  your  people  told  my  people,  "Well, 
Congress  didn't  say  we  couldn't  do  that."  We  don't  work  that  way. 
It's  been  my  general  feeling  for  21  years  around  here  that  you  have 
to  have  specific  authority  to  do  something.  You  know,  we  try  to 
work  in  the  positive  rather  than  telling  you  what  you  can't  do.  So 
I  wish  you'd  have  somebody  take  a  look  at  that. 

I  think  section  22  of  Pubhc  Law  103-381  is  pretty  clear.  It  says, 
"and  shall  modify  the  procedure  for  appeals  of  decisions  concerning 
such  projects,  and,  (a),  promptly  mailing  notice  about  the  proposed 
action  to  any  person  who  has  requested  it  in  writing  and  to  persons 
who  are  known  to  have  participated  in  the  decisionmaking  proc- 
ess." I  think  that  it's  clear  that  the  general  thrust  of  what  Congress 
told  you  was  that  you  were  to  establish  a  tighter  deadline  and 
make  regulatory  changes  to  do  that,  but  you've  got  a  little  tradeoff 
here.  You  have  given  the  public  more  participation  up  front;  how- 
ever, the  15-day  limit  on  comments  and  the  change  in  the  mailbox 
rule  and  the  vagueness  about  standing  serve  to  limit  participation. 

I  don't  want  to  slow  the  process  down.  I  don't  want  you  to  be  hit 
with  frivolous  bombardments  that  can't  be  timely  taken  care  of.  I 
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think  you've  heard  the  general  sentiments  of  this  committee.  But 
let  me  suggest  one  thing  to  you.  I'm  going  to  take  something  out 
of  the  Sierra  Club  Legal  Defense  Fund's  statement. 

What  you've  proposed  is  that  comments  must  be  received  within 
15  days,  and  the  IRS  doesn't  require  that  my  tax  return  be  there 
by  April  15,  it  requires  that  it  be  postmarked  by  the  15th.  Nobody 
has  any  control  over  the  timing  of  the  mail  once  the  envelope  is 
dropped  in  the  mailbox  unless  you  all  have  an  arrangement  with 
Federal  Express  or  Priority  Mail  and  you're  trying  to  generate 
them  a  little  revenue,  which  this  certainly  would  do.  You'd  be  real- 
ly helping  them  a  lot.  Traditionally,  it  is  interpreted  to  mean  that 
the  mailing  must  be  postmarked.  The  mailbox  rule  is  a  standard 
fixture  in  contract  law  and  is  something  we  all  experience  with  the 
IRS. 

Your  staff  has  said  to  different  people  this  change  is  subtle  but 
substantial  because  it  effectively  reduces  the  time  available  for 
preparation  of  comments  and  appeals.  Now,  going  to  15  does  it, 
going  to  the  mailbox  rule  does  it  even  more,  and  I  know  you  caii't 
take  care  of  all,  but  we  have  to  have  some  fairness  here,  and  I  wish 
you'd  consider  that.  Of  course,  I  think  the  large  part  of  this  sub- 
committee clearly  thinks  you're  moving  in  the  right  direction,  and 
I  don't  want  to  rain  on  anybody's  parade  here,  but  there  are  others 
who  are  concerned  about  parts  of  the  fairness  issue. 

I  think  you  missed  your  calling.  You're  such  a  diplomat,  you 
should  have  been  in  the  Foreign  Service  the  way  you  answer  ques- 
tions. My  hat's  off  to  you.  [Laughter.] 

If  you  have  any  reaction  to  what  I've  said,  I'd  be  glad  to  hear  it, 
but  you  don't  have  to  respond. 

Mr.  Robertson.  I  think  you  make  some  very  good  points,  Mr. 
Chairman,  and  I  will  assure  you  that  when  we  look  at  all  the  com- 
ments we  get  on  this,  we  will  look  at  that  point  and  consider  the 
merit  of  what  you  just  said.  You  made  some  good  points. 

Mr.  Rose.  I  know  you  can't  take  care  of  everybody,  and  that 
would  certainly  be  reflected  in  what  Mr.  Emerson,  Mr.  Lewis,  Mr. 
Bishop,  and  some  of  the  others  have  said,  but  we  got  a  call  last 
night  from  a  lady  in  rural  California.  I  hope  this  is  about  some- 
thing she  wants  to  do  in  her  area,  not  in  North  Carolina  in  my  dis- 
trict, you  understand.  The  closest  Federal  library  is  80  miles  away, 
and  as  of  this  Monday  this  lady's  copy  of  the  Federal  Register  was 
April  2.  She  won't  make  the  deadline. 

Now,  I'm  not  saying  that  should  be  a  controlling  factor.  Clearly, 
people  are  on  notice  when  something  appears  in  the  Re^ster  if 
they're  that  serious  about  it,  they  subscribe  to  it  in  CD-ROM  ver- 
sion or  whatever.  But  that's  the  kind  of  comment  we've  gotten. 

Mr.  Robertson.  I  might  just  say,  Mr.  Chairman,  that  it's  my  iin- 
derstanding  Secretary  Espy  is  now  considering  this  very  point 
about  the  15  days,  and  I  would  expect  that  a  decision  will  be  made 
shortly  on  that.  So  we  understand  the  concern. 

Mr.  Rose.  Thank  you  very  much,  and  if  nobody  has  any  further 
questions,  we'll  excuse  you  at  this  time.  Thank  you  for  a  good  job. 

Mr.  Robertson.  Thank  you,  Mr.  Chairman. 

Mr.  Rose.  Our  next  panel  is  Mr.  Kevin  Kirchner,  staff  attorney 
for  the  Sierra  Club  Legal  Defense  Fimd,  Washington,  DC,  and  Ms. 
Anne  Heissenbuttel,  director  of  forest  planning  and  policy  of  the 
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American  Forest  &  Paper  Association,  Washington,  DC,  and  she  is 
accompanied  by  Stephen  Quarles,  staff  attorney  of  National  Re- 
sources Council  of  Crowell  &  Moring,  Washington,  DC. 

I  would  say  to  everybody  that  ail  your  testimony  will  be  made 
a  part  of  the  record. 

Mr.  Kirchner,  I've  stolen  a  little  piece  of  yours,  as  you  know. 
Would  you  hit  the  high  points?  You're  recognized. 

STATEMENT  OF  KEVIN  KIRCHNER,  ATTORNEY,  SIERRA  CLUB 

LEGAL  DEFENSE  FUND,  INC. 

Mr.  Kirchner.  Thanks,  Mr.  Chairman.  I'm  glad  you  didn't  ask 
me  to  read  my  whole  statement,  because  it's  much  longer  than  I 
had  planned  to  give  anyway. 

I'm  an  attorney  with  the  Sierra  Club  Legal  Defense  Fund,  and 
the  Legal  Defense  Fund  is  a  nonprofit  public  interest  law  firm  that 
is  separate  fi-om  the  Sierra  Club.  We  represent  citizens  in  litigation 
to  protect  the  Nation's  natural  resources  and  to  enforce  its  environ- 
mental laws.  I'm  happy  to  be  here  this  morning  to  talk  about  the 
Forest  Service's  proposed  rules,  and  I  also  want  to  welcome  you, 
Mr.  Chairman,  and  all  the  new  faces  I  see  up  here  on  the  sub- 
committee. I've  got  a  lot  of  new  people  to  learn,  and  I  look  forward 
to  working  with  all  of  you  in  the  coming  years. 

Before  I  get  into  some  of  the  discussion  of  the  specific  proposal 
that  the  Forest  Service  has  made,  I  want  to  address  just  a  couple 
of  points  that  were  raised  in  the  questions  to  the  Chief,  and  one 
of  those  is  this  issue  of  frivolous  appeals.  Our  organization,  being 
a  law  firm,  does  not  typically  get  involved  in  filing  administrative 
appeals,  because  it's  an  informal  process  and  is  supposed  to  be  one 
that  doesn't  require  use  of  legal  counsel.  We  do  not  support  organi- 
zations or  individuals  who  would  file  frivolous  administrative  ap- 
peals. We  also  believe  the  Forest  Service  has  ample  authority  to 
dismiss  any  appeals  that  are  finvolous,  and  you  can  find  those  in 
36  CFR,  section  217.11. 

Nor  do  we  file  or  do  we  support  organizations  or  individuals  that 
would  file  frivolous  lawsuits  against  the  Forest  Service  or  any  other 
Federal  or  State  government  agency.  The  Federal  Rules  of  Civil 
Procedure  have  a  rule  that  deals  with  this  issue.  It's  rule  11,  and 
it  provides  a  mechanism  and  an  opportunity  for  a  party  who  be- 
lieves a  frivolous  lawsuit  was  filed  to  seek  sanctions.  Our  organiza- 
tion has  never  been  cited  for  having  filed  a  fi:ivolous  lawsuit,  and 
if  a  frivolous  lawsuit  is  filed  against  the  Forest  Service,  they  would 
be  able  to  recover  their  cost  in  defending  that  lawsuit,  which  ought 
to  offset  any  financial  impact  on  the  timber  program. 

A  second  point  on  fi*ivolous  appeals:  It  was  mentioned  by  the 
Chief  that  he  thinks  that  appeals  filed  by  people  who  live  far  away 
are,  by  definition,  frivolous.  I  would  point  out  that  the  national  for- 
ests belong  to  everyone,  to  all  the  citizens  and  taxpayers,  and  a  cit- 
izen of  Florida  or  Connecticut  has  as  much  right  to  file  an  appeal 
on  something  happening  in  the  State  of  Oregon  or  Washington  as 
does  somebody  who  lives  in  those  States. 

There's  been  a  lot  of  talk  about  students  at  Wesleyan  University 
in  Connecticut  who  were  filing  appeals  over  old-growth  timber 
sales  in  Oregon  and  Washington,  and  last  fall  when  all  this  was 
happening  in  the  Appropriations  Committee,  when  the  Forest  Serv- 
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ice  proposed  abolishing  their  appeals  process,  I  phoned  some  folks 
out  in  the  Northwest  and  in  Connecticut  to  find  out  who  was  be- 
hind it  and  exactly  what  was  going  on.  We  had  heard  talk,  for  ex- 
ample, that  it  was  a  class  project.  It  turns  out  that  the  individual 
who  organized  the  effort  was  a  student  at  Wesleyan.  He  was  also 
a  resident  of  the  State  of  Oregon,  had  worked  summers  for  the  For- 
est Service  or  the  Bureau  of  Land  Management,  and  was  upset 
about  the  policies  that  the  Forest  Service  was  implementing  over 
old-growth  management  in  his  home  State.  So  it  seems  bizarre  to 
me  that  this  individual  is  suddenly  told  that  his  appeals  are  frivo- 
lous because  he's  attending  school  in  another  State. 

With  that,  let  me  turn  to  what  the  Forest  Service  has  proposed. 
The  law  that  Congress  passed  last  October  was  a  rebuke  to  the 
agency's  attempt  to  abolish  administrative  appeals  altogether  for 
project-level  decisions.  We  opposed  that  proposal  last  March  from 
the  Forest  Service.  We  worked  with  Members  of  the  House  and 
Members  of  the  Senate  from  both  sides  of  the  aisle  to  craft  legisla- 
tion that  was  included  in  the  Interior  bill  last  September  and  Octo- 
ber. It  was  not  a  law  as  we  would  have  written  it,  but  that's  the 
nature  of  legislation.  We  think  it  was  a  fair  compromise  that  every- 
one could  live  with,  and  we  did  support  it. 

We  think  the  Forest  Service  appeals  process  generally  works. 
The  Office  of  Technology  Assessment  spent  3  years  putting  to- 
gether a  report  on  the  Forest  Service  planning  process,  and  they 
concluded  that  the  administrative  appeals  process  promotes  sound 
decisionmaking  and  has  not  significantly  reduced  the  volume  of 
timber  available  for  sale.  Their  report  was  released  in  February  of 
1992. 

Let  me  quote  from  what  the  OTA  said:  "The  administrative  ap- 
peals process  has  been  a  valuable  tool  for  the  Forest  Service.  It  has 
provickd  an  internal  mechanism  for  clarifying  the  legal  require- 
ments and  for  testing  the  soundness  of  decisions  and  the  appro- 
priateness of  current  policies  and  procedures.  In  addition,  the  ap- 
peals process  can  lead  to  better  and  more  consistent  decisions  by 
encouraging  more  responsibility  and  accountability  on  the  part  of 
deciding  officers." 

Now,  the  Forest  Service  itself  recognizes  the  importance  of  the 
process,  and  they  stated  in  a  June  1990  critique  of  their  planning 
process  that  "It  would  be  safe  to  say  that  the  appeals  process  has 
made  us  better  implementers  of  the  National  Environmental  Policy 
Act,  which  results  in  better  decisionmaking.  This,  in  turn,  results 
in  better  land  management." 

Let  me  give  you  just  one  example  from  a  letter  that  I  received 
a  couple  of  days  ago  from  somebody  who  lives  in  Washington  State 
who's  the  conservation  chair  of  the  Pilchuck  Audubon  Society.  She's 
been  involved  in  litigation  against  the  Forest  Service  as  a  plaintiff 
and  has  also  worked  with  them  through  administrative  appeals. 
She  says  that  "Administrative  appeals  have  been  a  mechanism  that 
citizens  can  use  without  hiring  attorneys,  without  going  to  court, 
to  resolve  conflicts.  It  makes  involvement  in  public  land  use  deci- 
sions available  and  affordable  to  every  citizen  of  the  United 
States." 

Then  Jim  Pissot,  who's  the  director  of  the  Washington  State  Of- 
fice at  the  National  Audubon  Society,  gave  me  an  example  of  where 
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the  appeals  process  works.  He  tsilked  about  the  residents  of  Port 
Townsend,  Washington,  who  "face  the  possibihty  of  having  to  in- 
stall an  expensive  water  treatment  plant  because  excessive  logging 
and  roadbuilding  on  the  Olympic  National  Forest  were  ruining  the 
municipal  watershed.  A  single  timber  sale  appeal  and  a  subsequent 
working  agreement  among  the  Olympic  National  Forest,  environ- 
mentalists, and  city  officials  convinced  the  State  health  department 
that  residents  could  exercise  sufficient  control  over  activities  on 
their  municipal  watershed  so  that  additional  treatment  would  not 
be  needed."  This  appeal  was  pivotal  in  reaching  that  decision,  and 
the  city  has  been  estimated  to  save  $100  per  resident  per  year  for 
the  next  20  years. 

The  law  that  was  passed  last  year,  as  I  mentioned,  was  a  fair 
compromise,  but  we  think  a  deal  is  a  deal,  we  think  a  law  is  a  law, 
and  the  proposed  rules  that  the  Forest  Service  issued  last  Wednes- 
day violate  the  deal  and  they  violate  the  law.  The  Chief  described 
in  essence  what  the  law  required,  so  I'm  not  going  to  go  through 
those  details,  but  there  were  three  main  components  of  it.  One  is 
that  it  has  a  predecisional  comment  period.  Before  the  Forest  Serv- 
ice makes  a  decision  whether  or  not  to  proceed  at  all,  they  provide 
a  30-day  window  for  citizens  to  provide  public  input.  Second,  once 
that  process  has  ended  and  they  make  a  decision  to  go  ahead  with 
appeal,  citizens  have  a  45-day  window  in  which  to  appeal.  Third, 
during  that  period  and  until  15  days  after  appeals  are  resolved,  the 
Forest  Service  can't  proceed  with  a  timber  sale  or  an  oil  and  gas 
lease  or  whatever  their  decision  was. 

Now,  in  the  law  Congress  included  an  exception.  If  the  Chief  de- 
cides on  a  case-by-case  basis  that  an  emergency  situation  exists,  he 
can  waive  the  automatic  stay  provision.  Tliat  is,  he  can  waive  the 
waiting  period  that  goes  until  15  days  after  the  appeal  is  resolved. 
That  is  the  only  place  in  the  law  that  the  emergency  situation  is 
addressed. 

We  have  four  major  concerns,  and,  Mr.  Chairman,  you  touched 
on,  I  think,  all  four  of  them.  The  first  is  the  15-day  comment  period 
on  the  overall  proposed  rule,  coupled  with  the  mailbox  rule.  I  only 
received  my  copy  of  the  April  14  Federal  Register  yesterday.  Some- 
one gave  me  an  advance  copy  of  the  proposed  rules  on  Thursday 
or  Friday,  but  I  didn't  see  the  actual  proposal  imtil  yesterday  after- 
noon. So  it  took  5  days  to  get  to  me,  and  I  live  here  in  DC.  The 
example  you  used  of  the  woman  who  called  from  California  is  en- 
tirely appropriate.  Just  last  year  when  the  Forest  Service  wanted 
to  eliminate  appeals  altogether,  they  gave  a  30-day  comment  pe- 
riod, and  people  went  crazy  across  the  country  and  here  on  Capitol 
Hill  because  they  thought  that  30  days  was  too  short. 

The  second  important  concern  that  we  have  is  this  emergency  ex- 
emption that  allows  the  agency  to  bypass  both  notice  and  comment 
and  appeals.  The  Forest  Service  has  stated,  in  a  table  that  they 
handed  out  last  week  at  a  briefing,  that  section  322  authorizes  the 
emergency  exemptions.  It  clearly  does  not.  It  only  authorizes  excep- 
tions on  a  case-by-case  basis  from  the  automatic  stay.  The  Forest 
Service  knows  this  is  true.  They  have  an  internal  memo  that  was 
circulated,  probably  toward  the  end  of  last  year  or  early  this  year, 
which  says  that  this  is  an  expansion  beyond  the  current  wording 
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to  include  emergency  situations.  Well,  they  know  that  it's  not  au- 
thorized by  the  statute,  yet  they're  doing  it  anyway. 

Our  third  major  concern,  as  with  the  comment  process — and  this 
is  where  you  cited  some  of  the  examples,  Mr.  Chairman — is  the 
mailbox  rule.  The  only  place  that  citizens  have  control  over  the 
timeliness  of  an  appeal  or  the  timeliness  of  a  comment  is  when 
they  put  it  in  the  post  box.  They  have  no  control  after  that.  It's  a 
longstanding  rule  that  has  worked  well,  it's  worked  efficiently,  and 
it  doesn't  really  encumber  the  Forest  Service's  ability  to  do  their 
business  in  any  significant  way  at  all. 

The  fourth  area  of  concern  is  that  the  proposed  rule  doesn't  in- 
corporate the  express  requirement  in  section  322  to  mail  a  notice 
to  people  who  have  been  most  actively  in  the  process:  Those  who 
have  asked  the  Forest  Service  to  be  put  on  a  list  or  those  who  have 
participated  earlier  in  the  decisionmaking  process.  This  is  a  provi- 
sion that  is  in  the  old  appeal  rule,  and  it  was  continued  in  the  stat- 
ute for  that  express  reason. 

I  think  the  solution  is  fairly  simple,  Mr.  Chairman.  The  proposed 
rule,  I  believe,  should  be  withdrawn  so  that  these  major  problems 
can  be  addressed,  and  then  I  think  that  the  proposal  should  then 
be  reissued  with  a  45-day  comment  period,  whose  deadline  is  meas- 
ured by  the  postmark  and  not  by  actual  receipt.  Second,  the  provi- 
sions allowing  the  Forest  Service  to  declare  emergencies  and  waive 
the  right  to  comment  and  to  appeal,  which  are  sections  215.4(b) 
and  215.23(a)(3),  should  be  deleted.  The  third  is  that  the  provisions 
requiring  comments  or  appeals  to  be  received  by  specified  deadlines 
should  be  revised  to  require  that  the  comments  or  appeals  be  post- 
marked by  the  deadlines.  Finally,  the  requirement  in  section 
322(b)(1)(A)  that  the  Forest  Service  must  mail  the  notice  of  an  op- 
portunity to  comment  to  interested  persons  and  to  prior  partici- 
pants should  be  added  to  section  215.5. 

In  closing,  the  Legal  Defense  Fund  supports  these  efforts  to 
adopt  the  regulations  in  a  timely  manner.  We  don't  want  to  see 
them  delayed  unnecessarily,  but  we  don't  support  putting  them  out 
in  a  rushed  fashion  and  at  the  expense  of  citizen  input  into  the 
process. 

That  concludes  my  prepared  remarks,  and  I'd  be  happy  to  an- 
swer questions.  Thanks. 

[The  prepared  statement  of  Mr.  Kirchner  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Peterson  [assuming  chair].  Thank  you,  Mr.  Kirchner,  for 
your  testimony  and  for  being  here. 

Next  we'll  hear  fi*om  Ms.  Heissenbuttel,  who  is  director  of  the 
forest  planning  and  pohcy  of  the  American  Forest  &  Paper  Associa- 
tion. Is  that  correct? 

Ms.  Heissenbuttel.  Yes. 

Mr.  Peterson.  Welcome  to  the  subcommittee. 

STATEMENT  OF  ANNE  E.  HEISSENBUTTEL,  DIRECTOR,  FOREST 
PLANNING  AND  POLICY,  AMERICAN  FOREST  &  PAPER  ASSO- 
CIATION, ACCOMPANIED  BY  STEPHEN  P.  QUARLES,  ATTOR- 
NEY, NATURAL  RESOURCES  COUNSEL,  CROWELL  &  MORING 

Ms.  Heissenbuttel.  I  am  Anne  Heissenbuttel.  I'm  now  director 
of  forest  planning  and  pohcy  for  the  American  Forest  and  Paper 
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Association,  and  I'm  accompanied  today  by  Steve  Quarles,  who  is 
our  outside  legal  counsel. 

I'd  like  to  begin  by  pointing  out  that  I  fully  agree  that  the  Sierra 
Club  Legal  Defense  Fund  does  not  sanction  or  support  frivolous  ap- 
peals, and  I  and  our  association  compliment  them  for  that.  Unfor- 
timately,  neither  the  Sierra  Club  Legal  Defense  Fund  nor  AFPA 
are  the  only  organizations  that  file  appeals.  I  would  like  to  submit 
for  the  record  statements,  fund  raising  brochures,  and  some  other 
documents  fi*om  a  number  of  organizations  that  pledge  to  file  ap- 
peals on  every  timber  sale  in  specific  national  forests. 

In  addition,  regarding  the  Wesleyan  appeals  that  were  ref- 
erenced before,  I  need  to  point  out  that  in  at  least  one  case  where 
that  group  filed  an  appeal,  they  appealed  a  timber  sale  that  was 
designed  as  a  salvage  sale  to  rehabilitate  lands  that  had  been 
burned  by  fire,  and  the  sale  was  needed  to  get  the  timber  out,  re- 
plant, and  ensure  the  future  land  would  be  restored.  However,  the 
appeal  showed  no  understanding  of  the  fact  that  it  was  a  salvage 
sale.  They  criticized  the  agency  for  doing  things  that  they  thought 
were  part  of  a  normal  timber  sale  and  that  in  fact  were,  in  this 
case,  being  done  to  address  the  need  for  prompt  salvage,  and  I 
think  that  is  definitely  a  fiiivolous  appeal. 

Contrary  to  Mr.  Kirchner's  statement,  fi*ivolous  appeals  have 
been  a  problem.  Anybody  opposed  to  any  sale  can  simply  allege  a 
violation  of  any  provision  of  the  National  Forest  Management  Act, 
National  Environmental  Policy  Act,  Endangered  Species  Act,  and 
any  other  law  without  any  backup,  and  that  surmounts  the  present 
regulations  that  permit  dismissal  of  the  appeal. 

Now,  I'll  summarize  my  prepared  remarks  and  point  out  that 
each  year  the  statistics  on  numbers  of  appeals  filed  and  the  volume 
impacted  mask  the  fiill  impact  that  appeals  have  had  on  the  timber 
sales  program.  Repeatedly,  sales  not  appealed  are  still  delayed 
while  the  Forest  Service  works  out  decisions  or  waits  for  decisions 
and  resolution  of  other  appeals  pending  on  separate  sales.  Often 
even  the  mere  threat  of  appeal  has  caused  costly  delays,  and  that 
volume  affected  is  never  shown  in  the  statistics  that  we  see  regard- 
ing appeal  effects  and  timber  sales  stayed. 

Despite  the  fact  that  most  timber  sale  decisions  are  eventually 
upheld,  appeals  have  disrupted  the  agency's  abiUty  to  implement 
its  long-term  forest  management  plans  in  a  timely  and  predictable 
manner.  In  early  1992  the  Forest  Service  tried  to  address  this 
problem  by  proposing  a  complete  overhaul  of  its  proposed  rules, 
and  we  supported  that  change.  The  public  response  was  unprece- 
dented. More  than  18,000  responses,  or  about  80  percent  of  the 
comments  received,  were  in  strong  support  of  that  proposal.  Unfor- 
tunately, the  other  20  percent  who  opposed  it  kept  the  debate  ac- 
tive, and  they  led  Congress  to  work  out  a  compromise  that  resulted 
in  the  Appropriations  Act  requirement. 

The  agency's  latest  proposal  is  based  on  that  congressional  direc- 
tion. It  was  developed  following  the  law  which  was  passed  last  fis- 
cal year  in  a  last  effort  to  make  the  appeals  process  work.  We  now 
strongly  support  the  proposed  rule,  even  though  it  does  not  go  as 
far  as  the  earlier  proposal,  because  we  support  the  intent  of  the 
compromise. 
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Mr.  Rose  [resuming  chair].  Can  I  interrupt  you?  I'm  not  going 
to  cut  you  short,  but  I  want  to  get — while  I've  got  the  two  of  you 
sitting  side  by  side,  I'd  hke  to  know  why  you  think  this  proposed 
rule  is  such  a  good  deal  for  people  that  you  work  with.  What  does 
it  give  you  that  you  don't  have  now? 

Ms.  Heissenbuttel.  It  gives  us  better  certainty.  It  gives  us  deci- 
sions in  a  quicker  amount  of  time. 

Mr.  Rose.  How?  Be  specific. 

Ms.  Heissenbuttel.  First,  it  requires  the  public  to  get  involved 
at  an  earlier  point  so  that  when  the  Forest  Service  makes  a  deci- 
sion, it  should  be  a  better  decision.  It's  already  based  on  the  issues 
people  have  raised.  That's  supposed  to  happen  over  a  30-day  period 
that's  been  added  to  all  the  other  public  involvement  processes  that 
are  required  under  NEPA. 

Mr.  Rose.  Hold  on. 

Mr.  Kirchner,  do  you  admit  that  there  is  more  opportunity  for 
public  input  up  front? 

Mr.  Kirchner.  The  way  the  law  was  written,  yes,  and  we 
support 

Mr.  Rose.  I'm  talking  about  this  regulation. 

Mr.  Kirchner.  The  emergency  exemption  provides  a  significant 
loophole  that  could  be  used  to  bj^ass  public  comment  and  input  al- 
together, and  as  the  Forest  Service  acknowledged,  and  I  believe 
you  quoted  from  it  about  the  mailbox  rule 

Mr.  Rose.  That's  after  the  fact. 

Mr.  Kirchner.  Well,  the  mailbox  rule  applies  to  the  comment  pe- 
riod as  well. 

Mr.  Rose.  Both  the  preissuing  of  the  regulation 

Mr.  Kirchner.  Correct. 

Mr.  Rose.  Thank  you. 

Mr.  Kirchner.  And  the  third  thing  that  you  also  mentioned  is 
the  mailing  of  the  notice  to  interested  individuals  or  people  who 
pEirticipated  earlier.  Those  people,  under  the  regulations,  wouldn't 
necessarily  be  mailed  that  notice. 

Mr.  Rose.  Because  of  the  fuzziness  of  the  standing  issue? 

Mr.  Kirchner.  Well,  because  the  express  provision  of  the  act  is 
not  incorporated  into  the  regulations,  the  one  that  says  you  mail 
a  notice  to  people  who  have  either  asked  for  it  or  participated  at 
a  prior  point. 

Mr.  Rose.  All  right. 

Ms.  Heissenbuttel.  Can  I  respond  on  one  thing? 

Mr.  Rose.  Sure. 

Ms.  Heissenbuttel.  Even  though  there's  an  emergency  exemp- 
tion fi"om  the  comment  provisions  in  subpart  A  and  the  appeal  pro- 
visions in  subpart  B,  the  agency  is  not  in  any  way  exempt  fi*om  the 
requirements  of  NEPA.  They  have  to  consider  public  concerns,  and 
they  have  to  comply  with  the  environmental  laws  regardless  of  the 
exemption  proposed  in  the  appeal  rule. 

Mr.  Rose.  Now,  I  interrupted  you.  You're  welcome  to  summarize 
your  testimony  if  you  want  to,  but  what  I'd  like  for  you  to  do  is — 
I  interrupted  you  while  you  were  telling  me  what  were  some  of  the 
things  you  like  about  this,  and  I  think  with  the  points  that  Mr. 
Kirchner  noted,  I'll  ask  you  the  question.  How  is  the  public  in- 
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volved  more  now  up  front  than  they  were  before?  Didn't  they  have 
30  days  before? 

Ms.  Heissenbuttel.  In  the  past  when  a  timber  sale  or  other  de- 
cision was  accompanied  by  an  environmental  impact  statement  be- 
cause of  NEPA  requirements,  the  public  had  an  opportimity  to 
comment  on  a  draft  decision,  but  that  was  not  the  case  for  deci- 
sions that  don't  have  EIS's.  Decisions  supported  by  an  environ- 
mental assessment  or  those  that  were  categorically  excluded  from 
the  documentation  requirements  did  not  have  to  be  issued  in  a 
draft  and  then  take  comment.  They  only  went  through  scoping  at 
the  very  beginning  to  identify  concerns,  and  then  the  agency  pre- 
pared a  decision  and  issued  it  as  final. 

So  the  difference  now  is  that  for  those  decisions,  the  agency 
would  have  to  first  issue  a  proposed  decision  and  take  comment  on 
that 

Mr.  Rose.  There  would  be  a  30-day  comment  period. 

Ms.  Heissenbuttel.  Correct.  Take  comment  on  that,  and  then 
change  or  otherwise  address  those  comments  in  their  final  decision, 
and  then  that  would  be  appealable  also. 

Mr.  Rose.  Mr.  Kirchner,  I  know  the  exceptions  you  pointed  out, 
but  do  you  challenge  what  she  said  in  a  substantive  way? 

Mr.  Kirchner.  No.  Ms.  Heissenbuttel  is  right  about  the  way  the 
process  used  to  work,  and  the  law  that  Congress  passed  was  in- 
tended to  provide  that  30-day  window  for  additional  public  com- 
ment before  the  decision  was  made,  and  we  supported  that. 

Mr.  Rose.  The  things  you're  basically  concerned  about  are  the 
15-day  period,  the  mailbox  rule,  and  the  mailing  to  the  people  who 
have  been  traditionally — the  notification  of  people  who  have  been 
traditionally  involved 

Mr.  Kirchner.  And  the  emergency  exemption. 

Mr.  Rose.  And  the  emergency  item. 

Mr.  Kirchner.  That's  correct. 

Mr.  Rose.  Ms.  Heissenbuttel,  what  else  would  you  say  is  an  im- 
provement, from  your  point  of  view? 

Ms.  Heissenbuttel.  A  very  important  improvement  is  that  after 
the  45-day  appeal  period,  and  that's  the  same  length  of  time  that's 
currently  allowed  for  appeals  of  project-level  decisions,  but  after 
that  45-day  appeal  period,  the  Forest  Service  is  required  by  the  law 
and  by  the  rule  to  make  a  decision  on  the  appeal  within  30  days. 
That  can  be  extended  by  15  more,  so  the  final  deadline  is  45  days. 
That  is  the  final  agency  action. 

Mr.  Rose.  That  is  what? 

Ms.  Heissenbuttel.  That's  the  final  agency  action,  and  after 
that  point,  if  you're  unhappy  with  a  decision,  you  have  the  oppor- 
tunity to  go  to  court.  Now,  that's  very  different  from  the  current 
rules,  because  now  if  the  original  project  decision  is  issued  by  the 
district  ranger,  appellants  can  file  an  appeal.  That  can  take  on  av- 
erage 100  days  but,  as  the  Chief  pointed  out  earlier,  sometimes  up 
to  2  years  to  reach  a  decision  on  the  original  appeal.  That  decision 
is  appealable  to  a  second  level,  for  which  there's  a  30-day  time 
limit,  and  that  would  finally  be  the  final  agency  action. 

If  it's  a  decision  originally  issued  by  a  forest  Supervisor  or  by  the 
regional  forester,  there's  only  one  level  of  appeal.  It  still  has  a  100- 
day  time  limit  that  is  extendable.  It's  not  final,  and  it  can  go  on 
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forever.  Not  forever,  but  2  years,  and  actually  it  can  go  on  forever 
if  the  agency  doesn't  make  a  decision. 

Mr.  Rose.  Do  you  care  to  comment? 

Mr.  KiRCHNER.  Yes.  For  the  most  part,  I  agree  with  that.  There's 
one,  maybe  two  important  distinctions.  The  current  Forest  Service 
appeals  regulations  have  a  much  longer  time  period  for  the  Forest 
Service  to  resolve  the  appeals.  This  shortens  it  down  to  30  days, 
with  an  opportunity  to  extend  to  45.  That  makes  all  the  sense  in 
the  world,  because  as  the  OTA  found  and  as  the  Congressional  Re- 
search Service  found,  the  Forest  Service  was  responsible  for  most 
of  the  delays  and  for  not  meeting  the  deadlines. 

The  other  thing  that's  critically  important  here  is  the  automatic 
stay  provision  in  the  new  law,  because  under  the  existing  Forest 
Service  appeals  regulations,  it  expressly  says  that  whether  or  not 
an  appeal  has  been  filed,  the  Forest  Service  can  go  ahead  and  sell 
the  timber  or  let  the  oil  and  gas  lease  or  what  have  you.  There  is 
no  obligation.  It's  entirely  within  their  discretion  to  withhold  pro- 
ceeding on  that  timber  sale  while  the  appeal  is  being  resolved,  and 
I  can  cite  you  a  whole  list  of  cases  where  the  Forest  Service  has 
not  stayed  the  appeal,  they've  gone  ahead  and  let  the  contract,  and 
before  plaintiffs  could  get  into  court,  there  was  logging  taking  place 
or  the  sale  was  logged  completely,  and  the  case  was  dismissed  by 
the  judge  because  it  was  moot. 

So  the  automatic  stay  provision  that's  in  there  that  says  except 
in  emergency  situations,  when  the  Chief  decides  on  a  case-by-case 
basis,  you  can't  sell  that  timber  that  you  can't  let  that  lease  until 
15  days  after  all  the  appeals  are  resolved,  we  think  that's  very  im- 
portant. 

Ms.  Heissenbuttel.  We  do  not  object  to  that  change.  Mr. 
Kirchner  is  right  that  currently,  under  the  existing  rules,  the  stay 
is  only  issued  if  the  Forest  Service  decides  to  issue  that  stay.  Nor- 
mally, that  happens  only  when  a  timber  sale  is  actually  scheduled 
to  be  sold  before  the  end  of  the  appeal  period  would  elapse,  and 
those  sales  that  were  scheduled  for,  say,  the  next  year  wouldn't  be 
stayed  because  they  weren't  going  to  be  operated  anyway.  But  we 
don't  object  to  the  provision  in  the  new  rule  that  sades  under  ap- 
peal are  stayed  for  the  45-day  duration  of  the  appeal. 

Mr.  Rose.  All  right.  Any  other  things  you  want  to  summarize? 
Your  whole  testimony  is  in  the  record.  We  know  you  like  it.  We  got 
that. 

Ms.  Heissenbuttel.  I  would  like  to  finish  my  summary. 

Mr.  Rose.  Go  ahead. 

Ms.  Heissenbuttel.  In  keeping  with  the  compromise  that  was 
crafted  in  the  Senate  by  Senators  Craig,  DeConcini,  and  Leahy,  we 
are  now  eager  to  see  the  agency  complete  a  final  rule  and  put  that 
proposal  into  place.  The  Senate  compromise  directed  the  agency  to 
continue  its  appeal  process  and  to  add  to  that  the  new  pubhc  in- 
volvement procedures  that  we  were  just  talking  about,  and  we 
think  that  will  help  result  in  better  decisions  and  less  controversy 
during  appeal. 

The  rule,  like  the  provision  in  the  Appropriations  A.ct,  reflects 
the  general  agreement  that  the  ciirrent  process  is  in  dire  need  of 
streamlining.  The  law  and  the  nile  bring  finaUty  to  the  decision- 
making process  after  the  close  of  the  appeal  decision  period,  and 
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as  Senator  Leahy  explained  in  a  colloquy  on  the  Senate  floor,  the 
Appropriations  Act  mandates  a  public  comment  period  during 
which  an  individual's  pari;icipation  will  establish  standing  to  ap- 
peal. We  think  that's  an  impori;ant  provision  that  can  be  strength- 
ened by  some  wording  changes  in  a  final  rule. 

Both  the  amendment  and  the  rule  recognize  the  need  for  the 
Chief  to  address  emergency  situations,  and  we  strongly  support 
that  provision.  Finally,  as  I  already  pointed  out,  it  does  not  restrict 
citizens'  rights  to  litigate  when  they  are  dissatisfied  with  the  re- 
sults of  an  appeal  decision. 

President  Clinton  articulated  several  principles  at  the  recent  For- 
est Conference  which  was  held  to  break  the  forest  management 
gridlock  and  move  ahead.  He  said  there,  "The  plan  should  produce 
a  predictable,  sustainable  level  of  timber  sales  and  nontimber  re- 
sources that  will  not  degrade  or  destroy  our  forest  environment.  To 
achieve  these  goals,  we  will  do  our  best  to  make  the  Federal  Gov- 
ernment work  together  and  work  with  you.  We  may  make  mis- 
takes, but  we  will  try  to  end  the  gridlock  within  the  Federal  Gov- 
ernment." The  President  was  speaking  about  the  gridlock  in  the 
Northwest,  but  it  really  is  applicable  around  the  country. 

In  our  view,  these  rule  changes  reflect  the  spirit  of  the  Presi- 
dent's message,  and  by  publislung  the  proposed  rules.  President 
Clinton  is  now  providing  the  Forest  Service  the  first  opportunity  to 
move  on  these  important  principles  and  give  body  to  his  aspirations 
that  were  so  well-stated  at  the  Forest  Summit. 

Two  important  provisions  contained  in  the  proposal  require  clari- 
fication. First,  the  agency  must  specify  how  a  citizen  or  a  group 
shall  "express  interest"  to  qualify  for  standing  to  appeal.  As  it's 
written,  the  rule  is  too  vague  to  meet  the  intent  of  the  law. 

In  addition,  the  final  rule  must  retain  the  exemption  for  deci- 
sions to  salvage  forest  resources  following  natural  disasters,  and  I 
think  the  Chief  explained  the  reasons  for  that  pretty  well.  When 
the  agency  c£innot  move  quickly  in  emergency  situations,  valuable, 
profitable  timber  sales  quickly  turn  into  below  cost,  but  still  nec- 
essary operations  that  have  to  ensure  forest  health,  long-term  sus- 
tainabihty  of  the  resource,  and  reduced  risks  of  future  catastrophic 
fires.  Prompt  salvage  is  also  needed  to  speedup  rehabilitation  and 
reforestation  efforts. 

The  proposed  rule  does  not  introduce  any  new  issues.  Concerns 
over  problems  with  the  appeals  process  have  been  debated  in  the 
public  arena  and  in  this  Congress  for  more  than  2  years.  The  solu- 
tion contained  in  the  proposed  rule  was  developed  and  signed  into 
law  more  than  6  years  ago.  Based  on  this  history,  the  Forest  Serv- 
ice established  a  15-day  public  comment  period  on  the  proposed 
rule.  Quick  response  fi*om  the  public  and  quick  implementation  of 
a  final  rule  will  help  alleviate  the  timber  sale  crisis,  which  the 
Clinton  administration  is  working  to  resolve. 

Mr.  Chairman,  I  appreciate  the  subcommittee's  interest  in  this 
critical  issue  and  hope  that  you  will  continue  your  oversight  to  en- 
sure that  the  new  process  is  put  into  place  and  works  effectively. 
We  would  like  to  work  with  you  in  any  way  that  we  can,  and  I 
thank  you  for  the  opportunity  to  testify  today. 

[The  prepared  statement  of  Ms.  Heissenbuttel  appears  at  the 
conclusion  of  the  hearing.] 
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Mr.  Rose.  Thank  you  for  coming.  You  didn't  comment  on  the 
changes  in  the  mailbox  rule.  Do  you  care  one  way  or  the  other? 

Ms.  Heissenbuttel.  Well,  we  had  originally  felt  that  change  was 
appropriate  because  of  the  short  times  for  the  agency  to  have  to 
process  and  respond  to  the  appeal,  but  that  is  one  point  that  we 
don't  feel  nearly  as  strongly  about  as  some  of  the  others. 

Mr.  Rose.  I  know  you  like  the  emergency  exemption,  but  do  you 
have  an  opinion  whether  or  not  it's  required  under  law? 

Ms.  Heissenbuttel.  Well,  as  Mr.  Kirchner  said,  the  law  provides 
that  the  Chief  can  make  a  decision  not  to  stay  activities  when 
there's  an  emergency.  Now,  in  practice,  if  that  was  all  that  the  rule 
said,  then  when  there  was  an  emergency  situation  and  salvage  was 
needed  following  an  insect  epidemic  or  fire  or  hurricane  or  what- 
ever, there  would  be  a  45-day  period  to  file  an  appeal,  a  45-day  pe- 
riod to  decide  the  appeal,  and  during  that  time  the  action  would 
not  need  to  be  stayed.  But  if  it  could  still  be  appealed,  the  appel- 
lants would  have  to  wait  90  days  before  they  could  go  to  court  for 
disagreei^  with  the  action.  If  that  stay  provision  is  really  going 
to  have  effect  and  if  we're  going  to  give  the  concerned  citizens  the 
opportunity  to  seek  redress  in  court,  it  needs  to  also  be  exempt 
fi-om  appeal. 

Mr.  Rose.  Thank  you. 

Thank  you  very  much,  both  of  you.  You've  done  an  excellent  job. 
Unless  there  are  some  comments  members  would  like  to  make, 
which  they  are  certainly  welcome  to  do  if  the^U  indicate  their  in- 
terest, this  hearing  stands 

Mr.  Kirchner.  I'm  sorry,  Mr.  Chairman.  I  just  wanted  to  ask, 
will  the  record  be  kept  open?  Because  we  just  saw  the  Federal  Reg- 
ister and  we  want  to  submit  our  detailed  comments. 

Mr.  Rose.  Yes,  for  10  days. 

Mr.  Kirchner.  Thank  you. 

Mr.  Rose.  The  subcommittee  is  adjourned.  Thank  you  all. 

[Whereupon,  at  11:45  a.m.,  the  subcommittee  adjourned,  to  re- 
convene, subject  to  the  call  of  the  Chair.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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STATEMENT  OF 

F.  DALE  ROBERTSON,  CHIEF 

FOREST  SERVICE,  U.S.  DEPARTMENT  OF  AGRICULTURE 

Before  the 

Subcommittee  on  Specialty  Crops  and  Natural  Resources 

Committee  on  Agriculture 

United  States  House  of  Representatives 

Concerning  the  Proposed  Changes 
in  the  Forest  Service  Administrative  Appeals  Process 

April  20,  1993 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

ThanJc  you  for  the  opportunity  to  discuss  the  proposed  changes  to 
the  Forest  Service  Administrative  Appeals  Regulations  (Proposed 
Rule,  36  CFR  215,  Administrative  Practice  and  Procedures,  National 
Forests) . 


The  proposed  rule  was  published  in  the  Federal  Register  on  April  14 
(58  FR  19369),  with  opportunity  for  the  public  to  comment.   The 
purpose  of  the  proposed  regulation  is  to  implement  the  very 
specific  direction  regarding  notice  and  comment  and  the 
administrative  appeals  process  included  in  the  Interior  and  Related 
Agencies  Appropriations  Act  (the  Act)  (P.L.  102-831,  Section  322) 
for  Fiscal  Year  1993. 

The  Forest  Service  develops  Land  and  Resource  Management  Plans  for 
units  of  the  National  Forest  System  according  to  requirements  of 
the  National  Forest  Management  Act  (NFMA) .   These  plans  are 
developed  with  extensive  public  involvement  and  can  be  appealed 
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under  our  current  regulations.  Our  proposed  regulation  does  not 
change  in  any  significant  way  the  current  administrative  appeals 
process  for  Forest  Plans. 

As  we  implement  Forest  Plana,  we  make  literally  thousands  of 
decisions  on  site-specific  projects  such  as  recreation  facility 
construction,  wildlife  habitat  improvement,  road  construction, 
timber  sales,  and  trail  construction.   The  proposed  regulations 
deal  with  appeals  on  these  individual  projects. 

Each  of  these  projects  is  analyzed  individually  through  the 
National  Environmental  Policy  Act  (NEPA)  process,  with  appropriate 
public  involvement  prior  to  making  a  decision.  It  is  important  to 
understand  that  the  proposed  regulation  makes  no  changes  in  the 
NEPA  process,  except  to  expand  public  involvement  opportunities  by 
providing  an  additional  30-day  public  comment  period  for 
environmental  assessments  and  certain  categorical  exclusions  before 
final  decisions  are  made  to  implement  particular  projects.   The 
process  for  completing  Environmental  Impact  Statements  (ElS'g)  and 
the  associated  public  comment  process  would  not  change  from  the 
present,  since  comment  periods  are  already  required  under  current 
regulations. 

The  proposed  regulation  would  change  the  existing  appeal  process 
for  decisions  on  site-specific  projects  to  reflect  the  requirements 
of  Public  Law  102-831.   The  key  provisions  would  change  the 
existing  process  by: 
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1)  expanding  by  30  days  the  opportunities  for  public 
involvement  in  Forest  Service  decision  making,  as  discussed 
above ; 

2)  requiring  that  to  appeal,  a  person  must  have  provided 
comments  during  the  public  involvement  process  for  the  project 
or  otherwise  have  expressed  interest  in  the  project  during  the 
involvement  period; 

3)  requiring  that  appeals  be  filed  within  45  days  of 
publication  of  the  decision  notice  and  that  appeals  must  be 
received,  not  just  postmarked  within  that  time; 

4)  requiring  that  the  opportunity  be  provided  for  a 

face- to- face  meeting  with  appellants  within  15  days  to  try  to 
resolve  issues  informally; 

5)  establishing  a  specific  time  limit  for  the  Forest  Service  to 
make  a  decision  on  an  appeal  and  if  no  decision  on  the  appeal 
is  made  during  the  time  limit,  the  original  project  decision 
stands; 

6)  continuing  the  existing  exemption  from  appeals  for  project 
decisions  related  to  rehcibilitation  and  recovery  of  forest 
resources,  and  extending  its  application  to  "emergency 
situations. " 
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I  strongly  believe  in  an  open  decisionmaking  process  and  open 
communications  with  the  public.   This  proposed  rule  requires  the 
Forest  Service  to  put  the  focus  on  listening  and  considering  the 
views  of  people  before  a  decision  is  made.   Where  differences 
result  in  appeals,  the  emphasis  of  the  proposed  rule  is  on 
resolving  issues  informally  where  possible.   Finally,  if  resolution 
cannot  occur  informally,  the  proposed  rule  requires  prompt 
decisions  on  the  appeals  that  are  filed.   This  represents  my 
philosophy  of  how  the  Forest  Service  should  interact  with  the 
public  in  project  decisionmaking. 

In  summary,  the  proposed  rule  implements  Section  322  of  the 
Interior  Appropriations  Act,  by  providing  the  public  enhanced 
opportunities  to  be  involved  in  Forest  Service  decision-making  at 
the  project  level  and  streamlining  the  procedures  for  addressing 
administrative  appeals  of  project  decisions.   The  specific 
timeframes  included  will  require  the  Forest  Service  to  make  timely 
decisions  on  appeals  and  foster  informal  resolution  of  issues.   The 
proposed  rule  makes  no  significant  changes  in  the  existing  NEPA 
process  or  in  the  administrative  appeal  process  for  Forest  Plans. 

This  concludes  my  statement.   I  will  be  happy  to  respond  to  your 
questions. 
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I.  OVERVIEW 

Thank  you,  Mr.  Chairman  and  members  of  the  Subcommittee.   My  name  is  Kevin 
Kirchner  and  I  am  an  attorney  with  the  Sierra  Club  Legal  Defense  Fund.  The  Legal  Defense 
Fund  is  a  non-profit,  public  interest  law  firm,  separate  from  the  Sierra  Club,  that  represents 
citizen  groups  in  litigation  to  protect  our  nation's  natural  resources  and  to  enforce  its 
environmental  laws. 

I  appreciate  the  opportunity  to  present  the  Legal  Defense  Fund's  testimony  at  this 
oversight  hearing  on  the  Forest  Service's  proposed  rules  that  purport  to  implement  the 
administrative  appeals  process  established  by  Congress  just  last  year.  Section  322  of  Public 
Law  102-831,  the  FY  1993  Interior  and  Related  Agencies  Appropriations  Act,  requires  an 
administrative  appeals  process  for  proposed  timber  sales,  oil  and  gas  leases,  and  other 
national  forest  management  activities. 

For  the  record,  the  Sierra  Club  Legal  Defense  Fund  only  rarely  files  administrative 
appeals  of  timber  sales  or  other  Forest  Service  activities.   As  you  know,  the  Forest  Service 
appeals  process  has  been  an  informal  one  and  would  continue  to  be  under  the  new 
legislation.  The  process  does  not  contemplate  or  require  the  assistance  of  legal  counsel. 
Thus,  our  involvement  usually  begins  only  if  the  agency  has  denied  an  appeal  and  we  are 
convinced,  along  with  our  client(s),  that  the  proposed  timber  sale  or  other  action  violates 
existing  laws  and  that  judicial  review  is  warranted. 

It  is  a  fundamental  tenet  of  good  government  to  provide  organizations  and  individuals 
affected  by  government  actions  with  an  opportunity  to  seek  supervisory  review  of  lower  level 
officials'  decisions.  Although  until  last  year  the  Forest  Service  was  not  required  by  law  to  have 
an  administrative  appeals  process,  the  agency  has  voluntarily  had  one  in  place  since  1 907  to 
provide  citizens  interested  in  management  of  the  National  Forest  System  with  an  opportunity 
to  "obtain  review  of  an  intended  action  by  a  higher  level  official."^ 

In  February  1 992,  the  Office  of  Technology  Assessment  (OTA)  released  a  report  on 
Forest  Service  planning.  The  report,  which  was  nearly  three  years  in  the  making,  concluded 
that  the  agency's  administrative  appeals  process  promotes  sound  decision-making  and  has 
not  significantly  reduced  the  volume  of  timber  available  for  sale.   More  specifically,  the  OTA 
reported  that: 

The  administrative  appeals  process  has  been  a  valuable  tool  for  the  Forest 
Service.   It  has  provided  an  internal  mechanism  for  clarifying  the  legal 
requirements  and  for  testing  the  soundness  of  decisions  and  the 
appropriateness  of  current  policies  and  procedures.   In  addition,  the  appeals 
process  can  lead  to  better  and  more  consistent  decisions  by  encouraging  more 
responsibility  and  accountability  on  the  part  of  deciding  officers.^ 

Nonetheless,  a  month  later  the  Forest  Service  proposed  abolishing  administrative 
appeals  of  project-level  decisions  altogether.  The  Legal  Defense  Fund  vigorously  fought  that 
proposal  ~  and  we  were  not  alone.   Other  environmental  groups  railed  against  it. 
Newspapers  across  the  country  editorialized  against  it.   Numerous  House  and  Senate 
members  registered  their  objections  as  well. 


'    36C.F.R.  217.1  (1992). 


^  Office  of  Technology  Assessment,  Forest  Service  Planning:  Accommodating  Uses, 
Producing  Outputs,  and  Sustaining  Ecosystems.  OTA-F-505,  at  97  (February  1992)  ("OTA"). 
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In  fact,  many  members  of  Congress  were  so  incensed  by  the  Forest  Service's  attempt 
to  cut  the  public  out  of  the  decision-making  process  that  they  added  language  to  the  Interior 
Appropriations  Act  mandating  an  administrative  appeals  process.  As  Senate  Agriculture 
Committee  Chairman  Patrick  Leahy  noted:   "we  have  now  preserved  an  appeals  process  that 
gives  the  citizens  of  this  country  an  opportunity  to  participate  in  the  management  of  their 
national  forests.'" 

We  supported  the  new  law  even  though  it  was  not  what  we  would  have  written.   We 
also  support  putting  the  new  regulations  in  place  to  implement  Congress's  directive. 

The  bottom  line  is:   A  deal  is  a  deal  and  a  law  is  a  law.    But  the  proposed  rules  just 
put  forth  by  the  Forest  Service  violate  the  deal  and  they  violate  the  law. 

The  Forest  Service  proposal  sends  an  unmistakable  signal  to  the  American  people: 
Smokey  Bear  still  doesn't  play  fair. 

Two  years  ago,  a  federal  district  court  judge  and  a  three-judge  federal  Court  of 
Appeals  panel  found  that  top  Forest  Service  officials  had  deliberately  and  systematically 
violated  the  nation's  environmental  laws.*   Now,  the  same  Forest  Service  leadership  is 
proposing  rules  that  rt  knows  violate  the  spirit  and  the  letter  of  a  law  passed  by  Congress  just 
six  months  ago. 

This  latest  proposal  raises  serious  questions  about  whether  President  Clinton  can  fulfill 
his  commitment  to  change  from  the  failed  policies  of  the  past  until  there  are  significant 
changes  in  the  Forest  Service. 

The  Law  Passed  By  Congress 

Section  322  of  the  FY  1 994  Interior  Appropriations  Act  was  stern  rebuke  to  the  Forest 
Service  for  trying  to  abolish  its  appeals  process.   It  was  also  a  straightforward  mandate  to 
include  public  participation  in  the  decision-making  process  by  establishing  a  pre-decisional 
notice  and  comment  period  with  an  opportunity  to  appeal  the  decisions  that  are  made.   It 
streamlined  the  process  by  shortening  the  timeframe  for  the  Forest  Service  to  resolve  an 
appeal  from  100  days  to  30  days  (with  discretion  to  extend  it  to  45  days).   Finally,  it  barred  the 
agency  from  proceeding  with  any  proposed  projects  until  15  days  after  all  appeals  are 
resolved,  although  that  prohibition  can  be  waived  in  emergency  situations. 

More  specifically,  the  new  law  includes  the  following  provisions. 

•  There  will  be  a  30-day  public  comment  period  for  all  proposed  actions  before  the 

actual  decision  to  proceed  is  made. 

Notice  of  the  opportunity  to  comment  will  be  published  in  local  newspapers  (or  the 
Federal  Register  for  decisions  made  by  the  Chief),  as  well  as  mailed  to  persons  who 
have  either  participated  earlier  in  the  decision-making  process  for  the  proposal  or  who 
have  written  the  agency  and  asked  to  be  put  on  a  list  to  receive  the  notifications. 


'   138  Cong.  Rec.  137,  Part  II,  at  S.  15848  (September  30,  1992). 

*  Seattle  Audubon  Societv  v.  Evans,  771  F.Supp.  1081,  1090  (W.D.Wash.),  affirmed,  952 
F.2d  297  (9th  Cir.  1991). 
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Once  a  final  decision  is  made  to  proceed  with  a  project,  there  is  a  45-day  appeal 
period,  unless  no  one  submitted  comments  or  otherwise  expressed  interest  in  the 
proposal.   Appeals  are  limited  to  people  who  submitted  oral  or  written  comments 
during  the  30-day  comment  period,  and  to  people  who  otherwise  notified  the  Forest 
Service  of  their  interest  in  the  proposal.   For  example,  if  a  person  called  the  agency 
asking  for  the  Environmental  Assessment  and  other  relevant  information  about  a 
proposal  but  did  not  receive  it  until  the  comment  period  ended,  that  person's  right  to 
appeal  would  still  be  protected. 

Once  an  appeal  is  filed,  the  Forest  Service  has  30  days  to  resolve  it,  but  can  extend 
the  deadline  by  an  additional  15  days.    If  the  agency  fails  to  rule  on  the  appeal  within 
the  45  days,  it  is  treated  as  "final"  for  purposes  of  going  to  court.   (See  the  automatic 
stay  provision  below.) 

There  are  two  phases  to  the  appeal  resolution  process.   First,  the  Forest  Service  must 
offer  to  meet  with  the  appellant(s)  at  a  location  in  the  vicinity  of  the  proposed 
sale/lease  in  an  attempt  to  resolve  the  concerns  raised.  There  is  no  requirement  that 
the  appellants  agree  to  such  a  meeting,  but  it  is  intended  to  provide  a  mechanism  for 
addressing  the  problems  in  an  informal  setting. 

If  that  effort  is  unsuccessful,  the  appeal  goes  to  a  "reviewing  officer",  who  cannot  have 
been  involved  either  in  making  the  initial  decision  or  in  subsequently  implementing  it. 
The  reviewing  officer  then  makes  a  written  recommendation  to  the  person  ultimately 
responsible  for  deciding  the  appeal  regarding  the  appropriate  disposition.    This 
"deciding  officer"  must  be  a  higher-ranking  line  officer  than  the  person  who  signed  off 
on  the  original  timber  sale  or  other  project.   For  example,  if  a  District  Ranger  made  the 
original  decision  to  proceed,  the  appeal  would  be  decided  by  the  Forest  Supervisor. 

Except  in  emergency  situations,  the  Forest  Supervisor  is  not  allowed  to  proceed  with  a 
timber  sale,  lease,  etc.  at  least  until  the  end  of  the  45-day  appeal  period.  If  no  appeals 
are  filed,  the  activity  can  go  forward  at  that  time. 

If  an  appeal  is  filed,  however,  the  automatic  stay  remains  in  place  until  1 5  days  after 
one  of  two  things  occurs: 

a.  the  appeal  is  decided;  or 

b.  the  45-day  time  period  for  resolving  the  appeal  expires  without  the  Forest 
Service  having  made  a  decision. 


The  Forest  Service's  Proposed  Rules 

The  Forest  Service's  proposed  rules  for  commenting  on  and  appealing  project  level 
decisions,  such  as  timber  sales,  departs  from  Section  322  of  P.L.  102-831  in  several  key  ways. 
These  departures  seriously  undermine  Congress's  goal  of  improving  public  participation  in 
Forest  Service  management  decisions. 

First,  the  1 5-day  comment  period  on  the  overall  proposed  rule  reinforces  the  Forest 
Service's  longstanding  approach  to  the  issue:   keep  citizen  input  to  a  bare  minimum. 
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In  addition,  there  are  three  critically  important  areas  where  the  proposed  regulations 
conflict  with  the  new  law.  TTiese  include  allowing  the  Forest  Service  to  waive  the  right  to 
comment  and  appeal  in  "emergency"  situations,  omitting  a  requirement  that  the  agency  mail 
notices  to  people  who  have  asked  for  them  or  who  have  participated  earlier  in  the  decision- 
making process,  and  shortening  the  timeframes  for  submitting  comments  and  filing  appeals 
by  eliminating  the  "mailbox  rule". 

The  1 5-dav  comment  period  for  the  Proposed  Rule 

Not  only  does  the  proposed  rule  provides  for  only  a  1 5-day  comment  period,  but 
comments  must  actually  be  received  in  Washington,  D.C.  by  the  1 5th  day. 

Last  year's  Forest  Service  proposal  to  eliminate  the  appeals  process  gave  citizens  a 
30-day  comment  period,  and  members  of  Congress  and  the  public  thought  that  was  too 
short.   A  15-day  comment  period  (shortened  by  eliminating  the  "mailbox  rule")  is  outrageous. 

The  people  most  affected  by  this  rule  live  in  rural  areas  and  won't  see  a  Federal 
Register  in  the  next  week  or  10  days,  let  alone  have  time  to  analyze  this  83-page  proposal, 
write  comments  on  it,  and  have  them  delivered  to  Washington,  D.C.   For  the  record,  we  didi 
not  even  receive  our  copy  of  the  April  14  issue,  right  here  in  D.C,  until  yesterday  ~  five  days 
into  the  comment  period. 

The  unauthorized  "emerqencv"  exemption 

The  proposed  rule  would  allow  the  Forest  Service  to  declare  an  emergency  and 
thereby  avoid  giving  citizens  any  opportunity  to  comment  on  or  to  appeal  proposed  timber 
sales,  oil  and  gas  leases,  or  other  projects.   (Sec.  215.4(b)  and  215.23(a)(3)). 

Contrary  to  what  the  Forest  Service  claims  in  the  table  accompanying  the  proposed 
rule,  Section  322  of  P.L.  102-831  does  not  authorize  these  emerqencv  exemptions.  While  the 
Act  does  authorize  the  agency  to  waive  the  automatic  stay  provision  in  emergency  situations, 
(See  Section  322(e)),  no  corresponding  provision  is  included  for  either  the  pre-decisional 
comment  period  (Section  322  (b))  or  the  appeals  (Section  322(c)). 

Moreover,  the  Forest  Service  knows  that  Section  322  does  not  authorize  the  agency  to 
waive  the  rights  to  comment  or  appeal.   An  internal  memo  describing  major  provisions  of  the 
draft  proposal  states  that  applying  the  emergency  exemption  to  comments  and  appeals  "is  an 
expansion  beyond  the  current  wording  [of  the  statute]."*  The  Forest  Service  appears  to  be 
simply  misleading  the  public. 

Nor  would  it  make  any  sense  to  waive  the  rights  to  comment  or  appeal.   First,  the 
comment  period  is  pre-decisional.   Congress  wanted  the  Forest  Service  to  gather  additional 
public  input  before  making  a  decision.  Allowing  the  agency  to  bypass  the  comment  period 
turns  the  process  on  its  head  because  the  decision  will  have  been  made  before  soliciting  the 
public  comments. 


See  Attachment  A,  at  page  4. 
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Similarly,  the  timeframe  for  resolving  appeals  was  shortened  so  substantially  in  Section 
322  that  it  is  hard  to  imagine  many  situations  that  would  justify  waiving  citizens'  rights  to 
appeal.   Yet  the  Forest  Service's  proposal  attempts  to  include  numerous  situations  that  could 
not  fairly  be  characterized  as  emergencies.    For  example,  a  dam  that  is  about  to  break  is  an 
emergency.   Insect  and  disease  infestations,  which  could  be  used  to  justify  an  emergency 
under  the  Forest  Service  proposal,  are  not.  While  an  infestation  may  be  a  problem,  it  is  not 
an  emergency. 

By  comparison,  the  National  Environmental  Policy  Act  (NEPA)  considers  emergencies 
to  include  only  those  situations  where  potential  impacts  are  substantial  and  immediate.*  A 
similar  rule  should  be  applied  with  respect  to  the  automatic  stay  provision.    However,  there 
should  be  no  exemption  at  all  for  pre-decisional  comments  or  for  appeals  because  it  is  not 
authorized  by  Section  322. 

Eliminating  the  "Mailbox  Rule 

As  with  the  comment  period  on  the  overall  proposed  rule,  the  Forest  Service  is 
eliminating  the  "mailbox  rule"  for  comments,  project  level  appeals,  and  plan  or  regional  guide 
appeals.    (Sec.  215.6(c)(2),  215.28(c),  and  215.57(c))   As  the  Forest  Service  itself 
acknowledged  internally,  '1his  change  is  subtle  but  substantial"  because  "it  effectively  reduces 
the  time  available  for  preparation  of  comments  and  appeals".^ 

Section  322  only  says  that  comments  will  be  "accepted"  and  appeals  may  be  "filed" 
within  the  specified  time  period.   (Sec  322(b)(2)  and  (c)).  Traditionally,  that  is  interpreted  to 
mean  the  mailing  must  be  postmarked,  not  received,  by  the  end  of  the  specified  period.  The 
"mailbox  rule"  is  a  standard  fixture  in  contract  law  and  is  something  we  all  experience  first- 
hand every  April  15.   Our  taxes  have  to  be  postmarked  by  midnight  on  the  15th  --  not  actually 
received  by  the  IRS  by  then. 

In  addition,  the  "mailbox  rule"  makes  sense  because  the  postmark  is  the  surest 
evidence  of  timeliness,  particularly  since  none  of  us  has  any  control  over  the  timing  once  the 
envelope  is  dropped  in  a  mailbox. 

Omitting  the  requirement  to  mail  notices  to  interested  persons 

The  proposed  rule  fails  to  incorporate  an  express  requirement  of  Section  322:   anyone 
who  has  asked  to  be  notified  about  tinhber  sales  or  other  projects,  and  anyone  who  has 
participated  in  the  early  stages  of  project  development  (e.g.  scoping  on  a  timber  sale),  must 
be  mailed  a  notice  of  the  opportunity  to  submit  comment  on  a  proposal.   Both  of  these 
requirements  are  in  the  existing  Forest  Service  appeals  rule  and  are  expressly  required  by  the 
new  law,  which  intentionally  tracked  the  existing  rule.   (See  Sec.  322(b)(1)(A)  and  36  C.F.R 
217.5(a).) 


*  It  is  worth  noting  that  an  emergency  does  not  authorize  any  exemptions  from  NEPA. 
Rather,  it  simply  requires  an  agency  to  consult  the  Council  on  Environmental  Quality  about 
alternative  arrangements  for  meeting  NEPA's  requirements. 

'  Id. 
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The  background  materials  accompanying  the  proposed  rule  try  to  explain  this  away  by 
stating  that  "interested  persons"  are  covered  by  National  Environmental  Policy  Act  (NEPA) 
regulations  and  the  Forest  Service  Handbook  . 

However,  citizens  should  not  be  forced  to  look  to  NEPA  and  to  the  non-public  Forest 
Service  Handbook  to  find  out  what  their  rights  are  under  the  Forest  Service  appeal  process. 
All  of  the  statutorily  required  elements  ought  to  be  included  in  one  place  in  the  appeals 
regulation.   In  addition,  the  background  materials  make  no  mention  of  whether  NEPA  or  the 
Handbook  address  Section  322's  requirement  to  mail  a  notice  to  people  who  had  participated 
in  an  earlier  stage  of  the  decision-making  process. 

SOLUTIONS 

The  four  major  problems  described  here  can  be  easily  corrected  and  the  new  rules 
implemented  in  a  reasonable  timeframe. 

First,  the  proposed  rule  should  be  withdrawn  so  that  the  problems  can  be  fixed.'  The 
revised  proposed  rule  could  then  be  reissued  with  a  45-day  comment  period  with  the  deadline 
measured  by  the  postmark,  not  actual  receipt. 

Second,  the  provisions  allowing  the  Forest  Service  to  declare  emergencies  and  waive 
the  rights  to  comment  and  to  appeal,  sections  215.4(b)  and  21 5.23(a) (3), should  be  deleted. 

Third,  the  provisions  requiring  comments  or  appeals  to  be  received  by  specified 
deadlines,  sections  215.6(c)(2),  215.28(c),  and  215.57(c),  should  be  revised  to  require  that  the 
comments  or  appeals  be  postmarked  by  the  deadlines. 

Finally,  the  requirement  of  Section  322(b)(1)(A)  that  the  Forest  Service  must  mail  notice 
of  the  opportunity  to  comment  to  interested  persons  and  prior  participants  should  be  added 
to  section  21 5.5. 

SUMMARY 

The  Sierra  Club  Legal  Defense  Fund  supports  efforts  to  adopt  regulations  in  a  timely 
manner  to  implement  the  new  federal  law  mandating  an  administrative  appeals  process  for 
Forest  Service  timber  sales,  oil  and  gas  leases,  and  other  projects  implementing  forest  plans. 
But  we  do  not  support  doing  so  at  the  expense  of  citizen  input  into  that  process. 

The  Forest  Service  has  shown  repeatedly  in  recent  years  that  it  is  capable  of  engaging 
in  "a  remarkable  series  of  violations"  of  the  law.^  The  proposed  appeals  rules  show  clearly 
that  the  tradition  continues. 


(Attachments    follow:) 


*  The  background  materials  accompanying  the  proposed  rule  contain  numerous 
inaccuracies  and  mischaracterizations.  They  should  be  rewritten  at  the  same  time  to  more 
faithfully  reflect  Congress's  intent. 

^    Seattle  Audubon  Society  v.  Evans.  771  F.Supp.  1081,  1089  (W.D.Wash.  1S91). 
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NEW  APPEAL  RZCUIATION  HIGHLIGHTS 

i&tion   322  of  Che  Incerlor  and  Related  Agencies  Appropriation  Bill  for  rY93 
J*!"   ggj  the  Secrocary  "...to  establish  a  notice  and  comment  process  for 
"roooied  acCiono . . • and. . . ( to)  modify  the  procedure  for  appeals  of  decisions 
eoncerni"?  such  projects".   This  Section  of  the  Act  is  a  continuing  provision 
Ch»C  does  noC  Bxptre  ac  the  end  of  the  FY. 

Rulemaking:         The  Secretary  has  the  option  of  issuing  an  Interlni  Rule, 
that  would  Cake  effect  upon  issuance,  or  a  Proposed  Rule 
chat  would  be  subject  to  public  comnent  and  review  prior  to 
final  rulemaking  and  becoming  effective. 

The  current  administration  has  received  a  graac  deal  of 
pressure  to  proceed  with  an  Incerlo  rule  and  release  prior 
to  January  20  from  timber  Industry.   The  advantages  they  see 
are  in'  the  defined  time  period  for  resolution  in  the  new 
regulations  vs.  the  longer  process  we  now  have. 

Structure :  The  present  217  regulations  will  be  abolished.   In  their 

place  new  regulation  will  be  Issued  at  36  CFR  part  215. 
These  regulations  consist  of  three  subparts: 

Subpart  A- -Public  notice  and  comment  on  proposed  FS  actions 
implementing  Forest  Plans. 

Applies  to  all  EA's  and  DM's  for  Category  4  of  FSH 
1909.15  (timber  harvest-0.25  HMSF  green/1.0  MMBF 
salvage).   EIS's  are  subject  to  the  provisions  of  CEQ 
regulations . 

Subpart  B- -Appeal  of  Project  and  Activity  Decisions 
Implemenclng  Forest  Plans. 

Applies  to  all  DN's  and  DM's  for  Category  4  of  FSH 
1909.15  (timber  harvest-green  250MMBF/1.0  MKBF 
salvage).   EIS's  are  subject  to  appeal  under  this 
subpart.   Non- significant  amendments  connected  to  a 
project  decision  are  reviewed  under  this  pare. 

Subpart  C- -Appeal  of  Regional  Guides  and  Forest  Plans 
(Approval,  Revision,  and  Amendment) 

The  process  for  these  appeals  is  Identical  to  the 
present  217  requirements.   Changes  have  been  made  to 
provide  consistency  with  the  other  Subparts 
(terminology,  "receipt  rule",  etc.) 

If  Che  issuance  of  the  regulations  is  delayed  by  the  new 
administration,  we  may  have  an  opportunity  to  push  for  a 
Joint  release  of  these  regulations  and  revised  regulations 
for  36  CFR  251- -appeals  of  written  authorizations.   This 
would  provide  greater  consistency  between  the  two  appeals 
procedures. 

.-1-. 
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NF.tf  APPEAL  REGULATION  HIGHLIGHTS 
Subpart  A- -Public  Notice  and  Comment  Requirements 

Affected:   Actions  affected  by  the  rule  are  limited  to  EA's  and  DM's 
"    "      for  timber  harvest  (1.0  HHBF  Salvage/. 25  MMBF  Green). 

Conunent  periods  for  other  DM  categories  would  result  in 
decrertsfd  snrvlce  to  third  parties  requesting  forest 
products,  use  of  the  NF's  or  raaintemnee  of  existing 
structures  and  Improvenents .   Public  cc-'!!<»nt  on  the  earlier 
rule  also  Indicated  that  the  major  concern-  Involved  timber 
harvest  proposals. . .not  trail  construction,  wildlife 
Improvements,  etc.   Therefore,  the  Secretary  decided  to 
exclude  these  actions  from  the  new  rule. 

Public  Notice:      Public  notice  will  be  accomplished  by  use  of  a  legal  notice 
in  the  paper  of  record  for  the  Responsible  Official  making 
the  decision. 

The  n«>w  FSH  NEPA  direction  also  addresses  this  notification 
requirement,  but  in  a  different  way.   It  requires  a 
quarterly  notice  of  pending  NEPA  decisions. 

Public  Comment:     A  30  day  comment  period  on  EA/Froposed  FONSI's  will  be 

required.   A  comraenc  period  for  timber  harvest  DH's  will 
also  be  required. 

Most  of  our  Forests  are  already  doing  this.   In  most  cases 
our  appeal  reviews  point  out  an  increased  level  of 
responsiveness  to  comments  and  more  defensible  decisions. 

Receipt  Rule:      All  comments  and  appeals  must  be  received  by  the  appropriate 
officials  prior  to  the  end  of  the  comment  or  appeal  period 
to  be  considered  timely.   The  present  rule  uses  "postmarked" 
dates  as  the  test. 

This  change  is  subtle  but  substantial  as  viewed  by  the 
appellant.   it  effectively  reduces  the  time  available  for 
preparation  of  comments  end  appeals  on  project  decisions. 
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NEW  APPEAL  RZCOLATION  HIGHLIGHTS 
Subpart  B--Appeals  of  Project  Decisions 


Standing: 


Responsible  Offictal  (RO)  Is  the  FS  line  officer  who  has  the 
authority  to  and  issues  decisions  on  projects/plans. 
Similar  to  NEPA  definition. 

Appeals  Review  Officer  (ARO)  is  a  FS  line  officer  who  is  at 
the  same  level  as  the  RO  or  higher,  has  not  participated  In 
the  decision  making  process  and  is  not  responsible  for 
implementation  of  the  action  under  appeal. 

The  approach  the  WO  favors  is  use  of  DFS  to  review  daclslena 
by  DR's  and  FS ' s .   They  could  be  supported  by  specialists, 
but  time  does  not  allow  for  much  indepth  review.   How  we 
decide  to  proceed  with  the  appeal  review  will  dictate  the 
degree  of  impact  to  the  Reviewing  Officer. 

Appeal  Deeldins  Officer  (ADO)  is  a  FS  line  officer  to  whom 
Che  RO  reports. 

A  key  element  in  the  drafting  of  the  Bill  and  in  comoittee 
discussions  was  the  notion  of  "standing".   The  direction  In 
the  Colloquy  is  clear- -The  burden  is  upon  the  FS  to 
establish  who  has  and  who  has  not  participated  to  be 
eligible  to  appeal.   The  Act  allows  both  written  and  oral 
comments  to  be  accepted  in  determining  "standing". 

Clearly  It  is  difficult  for  the  Agency  to  establish  a 
comraent  record  that  can  be  used  to  determine  the  standing  of 
an  appellant.   In  fact,  tracking  oral  comments  to  any  FS 
employee  Is  nearly  impossible.   The  Chief  and  Secretary  are 
In  agreement  that  the  use  of  standing  will  occur  only  in 
situations  where  no  coraaent  was  received.   No  appeals  will 
be  dismissed  on  this  basis. 


Tine  Schedules : 


Section  322  specifies  that  all  appeals  will  be  reviewed  and 
a  decision  Issued  within  30  days  of  the  end  of  the  appeal 
period.   There  is  a  provision  for  a  15  day  informal 
disposition  process  to  run  concurrent  with  the  formal 
disposition  process.   The  formal  process  can  be  extended  for 
15  days.   If  no  decision  is  issued  then  the  Responsible 
Official's  decision  stands  and  adminlscracive  procedures  are 
exhausted. 


Two  options  are  available  to  conduct  the  review  of  an 
appeal.   The  first  generally  mimics  our  present  system  with 
compressed  time  schedules.   The  Reviewing  Officer  bears  the 
brunt  of  the  workload  and  by  definition  is  a  FS  line  officer 
the  equivalent  of  or  at  a  higher  level  than  the  official 
responsible  for  the  decision  under  appeal.   A  second 
approach  would  require  the  official  responsible  for  the 
decision  to  "respond"  to  the  appeal  with  references  to  the 
record.   This  allows  the  Reviewing  Officer  to  review  staff 
work  vs.  doing  the  work.   This  comes  close  the  R-1  method  we 
have  been  using  the  last  year  or  so. 

..3" 
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REtf  APPEAL  REGULATION  HIGHLIGHTS 
Subparc  B--App««l»  of  Project  Decisions 

Two  exemptions  arn  provided  In  the  current  draft  of  the 
regulations;  (1)  No  appeal  porlod  Is  required  if  no  conments 
are  received  during  tlie  30  day  public  comment  period  for 
those  actions  subject  to  appeal;  and  (2)  Emergency, 
rehabilitation,  resource  protection  and  recovery  actions 
necessary  because  of  natural  phenomenon  such  as  fire,  wind, 
etc . 

This  la  an  expansion  beyond  the  current  wording  to  Include 
"emergency"  situations.   Industry  and  others  tnatntaln  that 
there  was  no  Intent  to  remove  this  process.   One  area  of 
concern  we  raised  was  the  need  for  greater  consistency 
between  the  Regions  on  what  qualifies,  how  much  infomatlon 
needs  to  be  prepared  to  substantiate  an  exemption,  and 
criteria  to  be  used. 

Receipt  Rule:      All  comments  and  appeals  must  be  received  by  the  appropriate 
officials  prior  to  the  and  of  the  comment  or  appeal  period 
to  be  considered  timely.   The  present  rule  uses  "postmarked" 
dates  as  the  cesC, 

This  change  Is  subtle  but  substantial  as  viewed  by  the 
appellant.   It  effectively  reduces  the  time  available  for 
preparation  o£  comments  and  appeals  on  project  decisions. 


.4-. 
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National  ^TM^udubon  Society 


Washington  State  Office 
PO  Box  462  Olympia,  WA  98507  (206)786-8020 

April  16, 1993 

The  Honorable  Mike  Espy 

Secretary  of  Agriculture  fax:      202-720-5437 

The  Honorable  Kathleen  McGinty,  Director 

Office  of  Environmental  Policy  fax;      202-456-6231 

Jim  Lyons 

Nominee,  Assistant  Secretary  of  Agriculture  fax:      202-225-4369 

re:  New  Forest  Service  Appeals  Rule  Proposal  of  April  14, 1993 

Dear  Secretary  Espy,  Ms.  McGinty,  Mr.  Lyons: 

Just  when  we  thought  we  had  left  twelve  years  of  heavy  handed,  illegal  and  public-be-damned  land 
management  behind,  the  Forest  Service  has  reached  into  its  old  bag  of  tricks  once  again.  The 
proposed  rule  is  another  attempt  by  Reagan-Bush  holdovers  to  deceive  the  American  public  and 
severely  restrict  public  participation  in  forest  management  decisions  while  doing  the  bidding  of  the 
timber  mdustry.  On  behalf  oi  hundreds  of  Audubon  members  in  the  Pacific  northwest  who  have      ■ 
participated  with  the  Forest  Service  in  good  faith  through  our  Adopt-a-Forest  program,  I  urge  you 
to  extend  the  comment  period  to  a  minimum  of  30  days,  restore  the  "mailbox  rule  for  comment 
deadlines,  and  ensure  that  the  proposed  rule  complies  with  Congressional  intent. 

At  the  Forest  Conference  in  Portland,  the  President  set  an  encouraging  tone  for  resolution  of  the 
forest  and  community  crisis  in  the  Pacific  northwest.  He  criticized  the  federal  government  for 
having  done  "more  to  confuse  the  issues  than  to  clarify  them."  He  challenged  us  all,  "let's 
confront  problems,  not  people."  I  feel  the  proposed  rule  perpetuates  the  past  twelve  years  of 
confusion  and  flies  in  the  face  of  President  Clinton's  challenge.  Public  participation,  including  full 
access  to  the  appeals  process,  is  essential  lo  the  responsible  management  of  public  forest 
resources. 

Let  me  offer  an  example  of  the  proper  role  of  appeals  and  public  participation.  For  some  time, 
residents  of  Port  Townsend,  WA  have  faced  the  possibility  of  having  to  install  an  expensive  water 
treatment  plant  because  excessive  logging  and  road  building  were  ruming  the  municipal  watershed. 
A  single  timber  sale  appeal,  and  a  subsequent  working  agreement  among  the  Olympic  National 
Forest,  environraentalLSls,  and  city  officials  convinced  that  stale  health  department  that  residents 
could  exercise  sufficient  control  over  activities  on  their  municipal  watershed  so  that  additional 
treatment  would  not  be  needed.  The  timber  sale  appeal  was  pivotal  in  this  decision,  and  the  city 
has  saved  $100  per  resident  per  year  over  a  twenty  year  period  as  a  result. 

I  will  reserve  additional  comments  until  I  have  reviewed  the  Federal  Regbter  proposal,  As  you  can 
see,  the  unrealistically  short  time  period  makes  substantive  comments  nearly  impossible  on  such 
short  notice,  especially  for  citizen  activists  most  affected  by  the  proposed  changes.  I  hope  you  will 
move  quickly  to  remedy  this  distressing  situation- 

Sincerely, 


Pissot 
)irector,  Washington  State  Office 
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Pilchuck  Audubon  Society 

7207  L«k«~ood  Rond.  Slsnwood.  WA  93232 

April  16,  1993 

Seattl*  Times 
P.O.  Box  70 
Seattle,  VA  96111 

9ear  Editor: 

The  fflora  things  change,  the  mor*  they  stay  the  sama.  After  President  Clinton's 
rorast  Conferenca,  tha  anviroimental  coamunity  was  optisiistic  that  ne  «ould 
finally  sea  an  end  to  renegade  Fadaral  Agencies,  that  a  new  aga  of  cooperation 
and  accountability  might  begin.  Hov  naive  ve  wart.  It  may  be  a  nev 
Administration,  but  it  is  tha  saas  old  Forest  Service.  The  latest  in  a  series 
of  "business  as  usual"  decisions  has  the  Forest  Service  publishing  a  new  draft 
appeals  regulation  in  the  Federal  Register,  with  only  a  15-day  comment  period 
on  the  changes.  This  15-day  period  Includes  the  tine  it  will  take  to  locate 
the  aJ-page  document,  raad  it,  mal^e  substantive  comments,  and  hope  the  envelope 
containing  the  comments  finds  its  vay  to  Washington,  D.C.  into  the  Forest 
Service's  hands. 

Administrative  appeals  have  been  a  mechanism  that  citizens  can  use  without 
hiring  attorneys,  without  going  to  court,  to  resolve  conflicts.  It  maltei 
involvement  in  public  land  use  decisions  available  and  affordable  to  everi 
citiien  in  the  United  States.  'Last  year  the  Forest  Service  tried  to  do  away 
with  the  process,  only  to  have  Congress  pass  a  law  requiring  they  maintain  the 
regulations  and  enhance  genuine  public  involvement.  However,  early  readings  of 
this  draft  show  that  they  have  neither  followed  the  letter  nor  the  spirit  of 
the  law,  and  with  this  absurd  15-day  deadline  most  interested  individuals  will 
never  have  an  opportunity  to  comment  on  a  new  method  of  relating  to  the  Forest 
Service  for  the  near  future. 

Pilchuck  Audubon  Sociuty  has  been  involved  in  many  lawsuits  against  the  Forest 
Service.  We  have  also  worked  cooperatively  on  many  projects,  and  were  looking 
forward  to  a  time  when  polarization  would  end.  Va  have  spent  a  great  deal  of 
our  volunteer  time  reviawing  proposals  and  giving  thoughtful,  intelligent 
input.   Instead  of  o£:.'8ring  us  a  better  way  of  public  involvement,  both  tha 
form  and  substance  of  the  new  appeals  process  has  substantially  set  back  any 
modest  trust  w«  hav«  developed.   Is  there  any  chance  that  the  Forest  Service 
can  b«  raformad  and  once  again  be  valued  stewards  of  our  public  lands?  Hopes 
are  dimming. 

Sincerely, 


Bonnie  Phillips-Howard 
Conservation  Chair 


12061  652-3619    *    Fax:    (206)  652-5405 
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May  28,  1993 


The  Honorable  Mike  Espy 
Secretary  of  Agriculture 


James  C.  Overbay,  Deputy  Chief 

National  Forest  System  (1570) 

USDA  -  Forest  Service 

P.O.  Box  96090 

Washington,  D.C.   20090-6090 

Re:       Proposed  Rule  for  Review.  Comment  and  Appeal  Procedures  for 
National  Forest  Planning  and  Project  Decisions 

Dear  Secretary  Espy  and  Mr.  Overbay: 

We  appreciate  the  opportunity  to  submit  these  comments  on  behalf  of 
the  Sierra  Club  Legal  Defense  Fund  ("SCLDF")  regarding  the  proposed  rules 
governing  procedures  for  appealing  U.S.  Forest  Service  projects  and  activities 
implementing  forest  plans,  36  C.F.R.  Parts  215  and  217.   Although  SCLDF 
supports  having  an  appeal  process  for  proposed  Forest  Service  activities,  the 
rules  proposed  by  the  agency  here  conflict  with  the  spirit  and  letter  of  Section 
322  of  the  FY  1993  Interior  and  Related  Agencies  Appropriations  Act  (P.L  102- 
631)  ["Section  322"]. 

Therefore,  SCLDF  believes  it  is  incumbent  upon  the  Forest  Service  to 
modify  the  proposed  rules  significantly  prior  to  their  publication  in  final  form. 
Our  recommendations  for  such  changes  are  described  below. 

General  Comments 

First,  SCLDF  encourages  the  Department  of  Agriculture  to  take  a  hard 
look  at  the  Forest  Service's  proposed  rules,  paying  particular  attention  to  their 
non-conformity  with  theJegislative  directive  enacted  by  Congress  last  Fall  in 
Section  322.   SCLDF  understands  that  these  rules  were  not  reviewed  closely  by 
USDA  even  though  they  represent  the  views  and  policies  of  a  prior 
Administration  and  an  unconstrained  Forest  Service. 

Since  the  proposed  rules  are  an  important  part  of  national  forest  policy, 
they  deserve  the  Clinton  Administration's  fu:i  attention.  We  expect  that  upon 
review  by  the  appropriate  USDA  officials,  the  rules  will  be  changed  to  conform 
to  the  underlying  statute  and  to  good  public  policy,  as  we  suggest  herein. 


$ 


{^     Pfintfd  on  ioii"'n  rrcjcl.'J  uiTMcadtcd  p.i('c 


a  member  of  Earth  Share- 
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Second,  tho  Introduction  to  the  proposed  rule  is  replete  with  false  characterizations 
regarding  Congress's  intent  in  enacting  Section  322  and  the  nature  and  scope  of  the 
proposed  rule.   For  example,  the  Forest  Service  asserts  that  "(wjilh  Section  322,  Congress 
recognizes  that  critical  decisions  irretrievably  committing  resources  generally  occur  at  the 
project  level  of  decisionmaking...."  It  then  uses  nearly  a  full  page  of  the  Federal  Register  in  an 
attempt  to  justify  its  own  view  of  the  forest  plan  -  project  relationship. 

Even  though  the  agency  claims  Congress  endorsed  this  view  In  Section  322,  however, 
there  Is  not  a  single  citation  in  the  Federal  Register  to  support  that  claim.   Of  course,  the.. 
reason  that  the  Forest  Service  can  cite  no  evidence  that  Congress  was  supporting  its  view  of 
the  world  Is  that  there  simply  isn't  any.  The  truth  Is  that  Congress  did  not  even  come  close  to 
endorsing  or  ratifying  the  Forest  Service  view  on  these  Issues.  On  the  contrary.  Section  322 
was  a  swift  and  certain  rebuke  of  the  Forest  Service's  attempt  to  abolish  altogether 
administrative  appeals  of  what  it  descrilpes  here  as  "critical  decisions."-^' 

Thus,  the  legal  diatribe  that  the  Forest  Service  includes  to  try  to  justify  its  view  of  forest 
plan  -  project  relationship  is  not  only  unnecessary,  it  has  nothing  whatsoever  to  do  with 
Section  322.   Parenthetically,  the  Forest  Service's  contorted  interpretation  of  legal  precedent 
may  explain  why  the  agency  has  been  chronically  incapable  of  following  the  law. 

In  addition,  the  Forest  Service  uses  the  Introduction  to  mischaracterize  the  nature  and 
scope  of  the  proposed  rule  by  asserting  that  it  "contains  changes  to  the  existing  rule  imposed 
on  the  agency"  by  Section  322  and  that  "(cjhanges  made  in  addition  to  those  specifically 
required  by  Section  322  are  necegsary  to  make  the  existing  rule  consistent  with  Section 
322_"i/ 

Once  again,  the  Forest  Service  is  working  without  a  net.  The  proposed  rule  does  not 
contain  all  of  the  changes  mandated  by  Section  322.   Nor  do  many  of  the  additional  changes 
made  in  the  proposed  rule  make  the  existing  rule 'consistent  with  Section  322;  in  fact,  in 
several  critical  areas,  the  proposal  violates  both  the  spirit  and  the  letter  of  Section  322. 

For  example,  one  direct  mandate  in  Section  322  does -not  appear  In  the  proposed  rule 
at  all.   Section  322(b)(1)(A)  requires  the  Forest  Service  to  notify  certain  people  by  mail  of  their 
opportunity  to  comment  of  potential  Forest  Service  activities  during  the  30-day  pre-decisional 
comment  period.  That  provision  of  Section  322  was  taken  directly  from  the  existing  rule  (36 
CFR  217.5(a)).  Thus,  the  Forest  Service  misses  the  mark  on  both  of  its  claims:  a  key 
requirement  "imposed  upon  the  agency  by  [Section  322]"  was  left  out  of  the  proposed  rule;  at 
the  same  time,  the  Forest  Service  deleted  the  identical  provision  from  the  existing  rule  --  a 
change  that,  by  definition,  fails  "to  make  the  existing  rule  consistent  with  Section  322." 

There  are  several  additional  changes  that  were  made  to  the  existing  rule  that  fail  to 
make  it  consistent  with  Section  322.  An  emergency  exemption  was  added  to  the  appeal 
process  -  and  the  Forest  Service  even  eliminated  the  "good  cause"  standard  contained  in  the 


y    The  Forest  Service  proposed  abolishing  project  level  appeals  on  March  19,  1992.  See  57 
Fed.  Reg.  10444,  et  seq.  '  

2j    58  Fed.  Reg.  70,  at  19371  (April  14,  1993). 
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existing  rule.?'  Similarly,  the  existing  rule  requiring  appeals  to  be  postmarKed  by  the  deadline 
was  replncod  with  one  requiring  appeals  (and  pre-decisional  comments)  to  be  received  by  the 
deadline.!'  These  are  described  in  more  detail  below. 

In  conclusion,  these  rules  should  not  be  permitted  to  become  final  without  a  thorough 
review  by  responsible  officials  within  the  Department  of  Agriculture  and  by  elimination  of  the 
unnecessary,  Insupportable,  and  self-serving  rhetoric  contained  in  its  Introductory  section. 

Specific  Comments 

Section  215.4  Proposed  actions  not  subject  to  this  subpart. 

Section  215.4  proposes  to  exempt  a  broad  class  of  emergency  and  non-emergency 
actions  that  implement  Land  and  Resource  Management  Plans  (LRMPs)  from  the  notice  and 
comment  provisions.  This  exemption  is  not  authorized  by  Section  322.  The  only  exemption 
authorized  by  Section  322  is  for  the  automatic  stay  requirement  and  even  that  is  limited  to 
case-by-case  determinations  by  the  Chief  that  an  emergency  -  not  non-emergency  -  situation 
exists. 

Since  the  National  Forest  tVIanagement  Act  (NFMA),  all  actions  taken  by  the  Forest 
Service  must  be  consistent  with  and  implement  LRMPs.^'it  follows  that  actions  that  implement 
LRMPs  to  address  emergency  situations,  or  insect  and  disease  infestations  or  other  non- 
emergency situations,  are  subject  to  the  provisions  of  Section  322. 

For  example,  the  LRMPs  must  include  "methods  to  identify  special  conditions  or 
situations  involving  hazards  to  the  various  resources.. .."5'  Thus,  LRMPs  govern  the  Forest 
Service's  response  to  the  "emergency  situations",  as  well  as  to  non-emergencies  that  result 
"from  natural  disasters  or  other  natural  phenomena...." 

Where  a  natural  catastrophe  project  must  exceed  the  requirements  of  the  LRMP  (and, 
thus,  is  not  consistent  with  the  LRMP),  the  Forest  Service  is  required  to  amend  (either  with  a 
non-significant  or  a  significant  amendment)  its  LRMP.   Such  amendments  are  routinely  made 
in  the  decision  document  for  the  project.   The  proposed  rule  at  Section  215.3  requires  that 
"non-significant  forest  plan  amendments"  are  subject  to  notice  and  comment   Thus, 
regardless  of  how  one  gets  there,  natural  catastrophe  projects  are  inescapably  subject  to  the 
requirements  of  Section  322. 


3/    Compare  36  CFR  21 7.4(a) (1 1)  of  the  existing  rule  with  Sections  215.4(b)  and  215.23(a)(3) 
of  the  Proposed  Rule. 

4/    Compare  36  CFR  217.8(c)  of  the  existing  rule  with  Section  215.6(c)  and  215.28(c)  of  the 
Proposed  R-'!:. 

5/  See  16  U.*^  C.  §  1604(i):  "Resource  plans  and  permits,  contracts,  and  other  Instruments 
for  the  use  r  occupancy  of  National  Forest  System  lands  shall  be  consistent  with  the  land 
managemcr:i  plans.". 

6/    16  U.S.C.  §  1601(g)(2)(C);  see  a]sp  16  U.S.C.  §  1604(g)(3)(F)(iv):   LRMPs  must 
incorporate  exceptions  to  cutting  limits  to  respond  to  "natural  catastrophic  conditions  such  as 
fire,  insect  and  disease  attack,  or  windstorm". 
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In  addition,  the  language  in  Section  322(e)  allowing  an  automatic  stay  of 
Implementation  pending  an  appeal  decision  to  be  lilted  lor  emergency  --  but  not  non- 
emergency --  situations  is  further  evidence  that  Congress  intended  a!!  actions  Implementing 
LRMPs  to  be  subject  to  the  statute's  complete  notice,  comment  and  appeal  provisions.  In 
short,  where  Congress  wished  to  create  an  exception  to  the  normal  provisions  tor 
emergencies,  it  provided  specifically  for  such  an  exception. 

Nor  would  rt  make  any  sense  to  waive  the  right  to  notice  and  comment.   First,  the 
comment  period  is  pre-decisional.  Congress  wanted  the  Forest  Service  to  gather  additional 
public  input  before  making  a  decision.  Allowing  the  agency  to  bypass  the  comment  period 
turns  the  process  on  its  head  because  the  decision  will  have  been  made  without  soliciting  the 
public  comments. 

In  addition,  the  timeframe  for  resolving  appeals  was  shortened  so  substantially  In 
Section  322  that  it  makes  no  sense  to  create  an  exemption  for  situations  that  could  not  fairly 
be  characterized  as  emergencies.   For  example,  a  dam  that  is  about  to  break  is  an  ^ 

emergency..  Insect  and  disease  infestations,  which  could  be  used  to  justify  an  exemption 
under  the  Forest  Service  proposal,  are  not  While  an  infestation  may  be  a  problem,  it  is  not 
an  emergency. 

By  comparison,  the  National  Environmental  Policy  Act  (NEPA)  considers  emergencies 
to  include  only  those  situations  where  potential  impacts  are  substantial  and  immediate.?'  A 
similar  rule  should  be  applied  with  respect  to  the  only  provision  of  the  appeals  process  for 
which  exemptions  are  authorized;  the  automatic  stay  provision.   However,  there  has  been  no 
showing  by  the  agency  that  an  exemption  from  the  pre-decisional  notice  and  comment 
requirement,  or  the  separate  appeals  requirement,  is  warranted,  let  alone  authorized  by 
Section  322. 

Finally,  In  addition  to  the  exemption  for  emergencies  and  non-emergencies.  Section 
215.4(e)  proposes  to  exempt  "any  proposed  action  or  policy  not  subject  to  [NEPA]."  We 
recommend  that  this  exemption  be  deleted  as  unnecessary  and  confusing.  To  the  extent 
there  are  actions  or  policies  not  subject  to  NEPA  (whatever  they  might  be),  such  projects  also 
do  not  implement  LRMPs.   Since  only  projects  that  implement  LRMPs  are  subject  to  Section 
322's  requirements,  there  is  no  need  for  Section  215.4(e). 

Section  21 5.5  Notice  for  public  comment  on  proposed  actions. 

Section  21 5.5  of  the  proposed  rule  violates  the  plain  language  of  Section  322  by  failing 
to  announce  the  opportunity  for  public  comment  by  "promptly  mailing  notice  about  the 
proposed  action  to  any  person  who  has  requested  it  in  writing,  and  to  persons  who  are 
known  to  have  participated  in  the  decisionmaking  process....'*  As  described  earlier,  this 
provision  was  taken  directly  from  the  existing  appeals  rule.   Congress  clearly  had  no  intention 
of  eliminating  it 


7/       It  is  worth  noting  that  an  emergency  does  not  authorize  any  exemptions  from  NEPA. 
Rather,  it  simply  requires  an  agency  to  consult  the  Council  on  Environmental    uality  about 
alternative  arrangements  for  meeting  NEPA's  requirements. 

8/    Section  322(b)(1)(A). 
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The  background  materials  accompanying  the  proposed  rule  try  to  explain  away  the 
Forest  Service  omission  by  stating  that  "Interested  persons"  are  covered  by  National 
Environmental  Policy  Act  (NEPA)  regulations  and  the  Forest  Service  Handbook  . 

However,  citizens  should  not  be  forced  to  look  to  NEPA  or  the  Forest  Service 
Handbook  to  find  out  what  their  rights  are  under  the  agency's  appeal  process  --  particularly 
when  those  same  rights  were  spelled  out  in  the  appeals  rule  in  the  past.   All  of  the  statutorily 
required  elements  ought  to  be  included  in  one  place  in  the  appeals  regulation.   In  addition, 
the  background  materials  make  no  mention  of  whether  NEPA  or  the  Handbook  address  the 
other  of  Section  322's  special  notice  requirement;   mailing  a  notice  to  people  who  had 
participated  in  an  earlier  stage  of  the  decision-making  process. 

Moreover,  the  personal  notice  provision  is  independent  from  the  agency's  concurrent 
duty  under  Section  322(b)(1)(B)  to  publish  notices  in  the  Federal  Register  or  in  local 
newspapers.  That's  why  Congress  used  the  word  "and"  at  the  end  of  subsection  (b)(1)(A), 
while,  on  the  other  hand.  Congress  used  "or"  in  subsection  (b)(1){B)(i)  to  refer  to  alternative 
means  of  notice  depending  on  the  type  of  proposed  action.   Congress  knows  the  difference; 
so  should  the  Forest  Service. 

Nor  does  Section  215.24,  which  requires  mailing  of  decision  documents  to  those  who 
commented  on  proposed  actions,  substitute  for  subsection  Section  322(b) (1)(A)'s  requirement 
for  personal  notice  of  a  proposed  action  before  the  decision  is  made.   Here,  too.  Congress 
knew  the  difference  between  notice  for  the  purpose  of  soliciting  comment  in  advance  of 
decisions  and  notice  of  the  final  decision.  The  Forest  Service  is  obliged  to  be  mindful  of  the 
difference  and  to  faithfully  incorporate  it  in  the  appeals  rule. 

Finally,  it  is  not  clear  from  the  wording  of  Section  215.5(a)(3)  how  the  notice  for 
"category  4"  decisions  will  be  published.   Presumably,  the  intent  is  for  them  to  be  published, 
like  those  decisions  described  in  subsection  (a)(2),  "in  a  newspaper  of  general  circulation...." 
This  should  be  clarified.      Of  course,  anyone  who  asked  for  notice  of  such  decisions  or  who 
participated  earlier  in  the  process  for  them  should  receive  a  notice  by  mail. 

Section  215.6  Comments. 

In  Section  215.6(c),  the  Forest  Service  eliminates  the  longstanding  "mailbox  rule"  by 
forcing  commenters  to  deliver  --  rather  than  postmark  --  their  comments  within  30  days.  As 
the  Forest  Service  itself  acknowledged  internally,  "this  change  is  subtle  but  substantial" 
because  "it  effectively  reduces  the  time  available  for  preparation  of  comments  and  appeals".* 

Section  322(b)(2)  only  says  that  comments  will  be  "accepted"  within  the  specified  time 
period.  Traditionally,  that  is  interpreted  to  mean  the  mailing  must  be  postmarked,  not 
received,  by  the  end  of  the  specified  period.   The  "mailbox  rule"  is  a  standard  fixture  in 
contract  law  and  is  something  we  all  experience  first-hand  every  April  1 5.   Our  taxes  have  to 
be  postmarked  by  midnight  on  the  15th  -  not  actually  received  by  the  IRS  by  then. 


9/      Undated  Forest  Service  memo  describing  "New  Appeal  Regulation  Highlights." 
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In  addition,  the  "mailbox  rule"  makes  sense  because  the  postmark  is  the  surest 
evidence  of  timeliness,  particularly  since  none  of  us  has  any  control  over  the  timing  once  the 
envelope  Is  dropped  in  a  mailbox.-'  The  rules  should  not  hold  commenters  or  appellants 
hostage  to  the  vagaries  of  the  postal  service  or  to  the  expense  of  overnight  mail.  There  is  no 
evidence  that  the  existing  practice  of  using  postmark  deadline  for  filing  causes  any  of  the 
(illusory)  ills  by  which  the  Forest  Service  tries  to  justify  these  new  rules.   Congress  did  not 
Intend  the  appeal  process  to  be  punitive,  and,  certainly,  did  not  Intend  public  comment  to  be 
more  difficult  than  It  is  now.  The  Forest  Service  should  return  to  using  the  postmark  date  for 
determining  compliance  with  deadlines. 

Finally,  while  It  is  appropriate  to  require  commenters  to  Identify  themselves  and  provide 
an  address,  subsection  {b)(1)'s  requirement  to  provide  a  telephone  number  Is  discriminatory, 
unnecessary,  and  an  invasion  of  privacy.  It  is  discriminatory  because  there  are  persons  who 
do  not  have  telephones,  either  by  personal  preference  or  for  economic  reasons.   Requiring 
telephone  numbers  of  such  persons  in  order  for  comments  to  be  received  and  considered- 
would,  In  effect.  Impose  a  cor.^ment  "tax"  on  those  persons.   It  is  unnecessary  because  there 
is  no  part  of  the  process  that  requires  the  Forest  Service  to  call  a  commenter  or  appellant. 
And  it  is  an  invasion  of  privacy  because  many  persons  who  have  telephones  wish  their  phone 
numbers  to  remain  confidential.   Section  215.29(b)(2)  suffers  the  same  defect. 

Section  215.23  Decisions  not  subject  to  appeal. 

For  the  same  reasons  described  in  our  comments  above  under  Section  215.4,  there  Is 
no  basis  for  bypassing  the  right  to  appeal  decisions  for  emergency  or  non-emergency 
situations.  ""  \ 

In  addition.  Paragraph  (6)  is  ambiguous  because  it  refers  both  to  "proposed  actions" 
and  "the  specific  proposal"  as  II  these  were  distinct  entities.  We  recommend  that  all 
references  in  this  paragraph  be  to  "proposed  actions." 

Section  215.24  Giving  Notice  of  Decision 

Section  215.24(a)  requires  the  Forest  Service  to  mail  notice  of  its  decision  to  proceed 
with  a  proposed  action  to  persons  who  requested  them  or  who  submitted  comments  during 
the  pre-decisional  comment  period.   However,  it  fails  to  require  the  agency  to  mail  such 
notices  to  persons  who  "otherwise  notil[ied]  the  Forest  Service  of  their  interest  in  the 
proposed  action." 

Yet  Section  322(c)  clearly  grants  an  express  right  to  appeal  Forest  Service  decisions  to 
people  who  "otherwise  expressed  interest"  in  those  decisions  during  the  pre-decisional 
comment  period. 

This  defect  must  be  cured  in  the  final  rule. 


10,'    The  Forest  Service  itself  acknowledges  this  in  the  existing  appeals  rule.  See  36  CFR 
217.8(c). 
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Section  215.25  Implemenlalion  ol  decisions. 

Delols  subparagraph  (d)  because  the  provision  to  which  it  refers,  Section  215.23(a)(3) 
regarding  exempting  emergencies  and  non-emergencies  from  Section  322's  notice,  comment 
and  appeal  provisions,  is  illegal. 

The  Forest  Service  may  wish  to  consider  adding  a  subparagraph  that  addresses  the 
provisions  of  Section  322(e)  regarding  the  Chiefs  authority  to  exempt  "an  emergency 
situation"  from  Section  322's  mandatory  stay  provision  on  a  case-by-case  basis. 

§  21 5.26  Who  may  participate  in  appeals. 

The  timber  industry  is  recommending  that  the  proposed  rule  be  modified  to  limit 
participation  in  the  appeals  process  to  persons  who  submitted  "written  comments"  during  the 
pre-decisional  comment  period.   Their  recommendation  clearly  contradicts  both  the  plain 
language  of  Section  322  and  the  legislative  history. 

Under  Section  322(c),  anyone  who  submits  written  or  oral  comments  or  fwho] 
olherwiso  notitfies]  the  Forest  Service  of  Iheir  interest  int  he  proposed  action  may  file  an 
appeal."  As  if  there  could  be  any  doubt  as  to  what  this  means,  a  colloquy  between  the 
sponsors  of  Section  322  on  the  Senate  Floor  conclusively  proves  the  point.—' 

In  addition.  Section  322(c)  provides  that  "a  person  who  was  involved  in  the  public 
comment  process"  on  a  proposed  action  may  appeal  the  Forest  Service's  decision.  Thus,  the 
right  to  appeal  is  limited  only  by  past  participation,  not  by  who  the  participant  is.   In  sharp 
contrast,  the  proposed  rule  limits  appellants  to  "non-Federal"  persons.  There  is  no  basis  for 
this  limit  on  access  to  the  agency's  informal  dispute  resolution  process.   Federal  agencies 
should  have  as  much  opportunity  to  bring  the  Service's  mistakes  to  its  attention  as  any  other 
entity,  limited  only  by  the  federal  agency's  participation  in  the  comment  process. 

Similarly,  the  rule  forbids  Forest  Service  employees  from  appealing  or  intervening  in  an 
appeal.   Here,  too,  if  an  employee  commented  on  the  proposed  rule,  there  is  no  basis  in  the 
statute  to  deny  the  employee  an  appeal  of  the  final  decision.   For  example,  consider  the  case 
of  a  Forest  Service  janitor  whose  domestic  water  supply  faces  ruination  by  a  Forest  Service 
timber  sale.  To  deny  that  neighboring  landowner  the  administrative  remedy  provided  by  law, 
simply  based  on  employment,  is  plainly  discriminatory. 

Section  21 5.28  Time  Periods 

Section  215.28(c)  eliminates  the  "mailbox  rule"  for  appealing  proposed  Forest  Service 
aclion.s.   This  represents  a  marked  departure  from  longstanding  Forest  Service  policy,  and  for 
the  same  reasons  described  in  the  comments  for  Section  215.6,  the  mailbox  rule  for  tiling 
appeals  must  be  restored. 


11/    See  colloquy  between  Senators  Leahy,  Craig,  and  Deconcini  at  103  Cong.  Rec.  SI  5848 
(September  30,  1992). 
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Section  215.29  Conlent  of  an  appeal. 

Subsection  (b)(3)  requires  the  appellant  to  identify  the  decision  document  by  "title  and 
subject."   (emphasis  added).   However,  Section  215.5(b)  requires  the  notice  of  the  project  to 
include  "title  or  subject."  The  appellant  should  not  be  required  to  provide  more  information 
about  the  proposed  project  than  the  Forest  Service  has  provided  to  the  public  in  the  notice. 

Section  21 5.32  Informal  Disposition 

Under  Section  322(d),  the  Forest  Service  must  "offer  to  meet  with  each  individual  who 
files  an  appeal...."  There  is  no  reference  in  Section  322  to  interveners  nor  to  other  members  of 
the  public  being  present  at  those  meetings. 

Nonetheless,  Section  21 5.32(a)  allows  interveners  to  participate  In  the  meeting  and 
215.32(b)  allows  members  of  the  public  to  attend.   Section  322  did  not  go  nearly  this  far  ancf  it 
would  be  worthwhile  for  the  FoFest  Service  to  rethink  these  proposals.   For  example,  if  an 
appellant  who  opposes  a  Forest  Service  decision  and  an  intervenor  who  supports  choose  to 
do  so,  each  could  bring  dozens  or  hundreds  of  supporters  to  the  meeting  for  moral  support 
The  result  would  be  more  confrontation  rather  than  less. 

The  informal  disposition  process  was  included  in  Section  322  in  an  attempt  to  facilitate 
legotiations  and  settlement  between  the  Forest  Service  and  the  appellant.   Bringing 
interveners  and  the  public  to  those  meetings  may  prove  counter-productive  to  meeting  that 
goal.  _ 

Section  215.35  Appeals  Review  Officer  Authority 

Section  215.35(a)  authorizes  the  Appeals  Review  Officer  to  "seek  additional  information 
during  review  from  any  source",  including  those  outside  the  official  appeal  record.   While  the 
Review  Officer  is  required  to  keep  a  log  of  contacts  made  during  the  review,  and  while  that  log 
is  made  a  part  of  the  appeal  record,  it  does  not  appear  that  the  extra-record  information 
actually  reviewed  by  the  Review  Officer  will  go  into  the  appeal'record.   f»/loreover,  a  simple  log 
o'  contacts  will  not  disclose  the  nature  and  scope  of  discussions  conducted  during  those 
contacts.   Nor  will  it  include  any  references  to  extra-record  information  reviewed  by  the  Officer. 

It  makes  no  sense  to  allow  a  Forest  Service  Review  Officer  to  have  access  to 
Information  that  is  not  a  part  of  the  appeal  record  and  then  to  submit  a  recommendation  to 
the  Appeal  Deciding  Officer  without  including  that  information  in  the  appeal  record.   Instead, 
Section  235  should  be  modified  to  require  that  any  extra-record  information  reviewed  by  the 
Reviewing  Officer  must  be  included  in  the  appeal  record. 

Section  21 5.36  Policy  in  event  of  judicial  proceedings. 

This  provision  is  inappropriate  and  unnecessary.   First,  the  Department  of  Agriculture 
does  not  establish  litigation  strategy  for  the  federal  government;  that's  the  responsibility  of  the 
Department  of  Justice.   Second,  there  are  many  circumstances  where  the  cause  of  action  for 
challenging  a  decision  does  not  arise  until  after  the  comment  and  appeal  deadlines  of  these 
rules  have  passed.   For  example,  the  Service's  failure  to  comply  with  the  Endangered  Species 
Act's  consultation  requirements  when  a  newly  listed  species  is  found  in  the  project  area  of  a 
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previously  approved  project  often  could  not  be  raised  under  Part  21 5,  but  is  obviously  subject 
to  review  under  the  Act.    Similarly,  cases  involving  the  agency's  failure  to  supplement 
environmenlal  documents  would  ollen  nol  be  appealable  under  Part  215,  but  would  give  rise 
to  a  cause  o(  action  in  court. 

The  Justice  Department,  with  the  advice  of  the  Department  of  Agriculture,  should 
determine  its  litigation  position  on  a  case-by-case  basis,  as  the  need  arises.  There  is  no  good 
reason  to  include  this  provision  in  these  regulations. 

Section  215.53  Decisions  not  subject  to  appeal. 

Subparagraph  (3)  exempts  from  appeal  "recommendations  of  Forest  Service  line 
officers  to  higher  ranking  [officials)  having  final  authority  to  implement  the  regulation  in 
question,  such  as  wilderness  and  wild  and  scenic  river  recommendations."  This  exemption 
conflicts  with  Section  215.52(b)(3),  which  allows  appeal  of  decisions  to  establish  management 
areas  and  associated  management  area  prescriptions.   For  example,  land  and  resource 
management  plans  that  make  wilderness  recommendations  allocate  the  acres  recommended 
to  management  areas  and  prescriptions  that  provide  for  wilderness  management.   The  same 
holds  for  recommended  wild  and  scenic  rivers. 

In  any  event,  the  issue  of  whether  wilderness  recommendations  constitute 
challengeable  decisions  within  the  meaning  of  the  Administrative  Procedures  Act  and  the 
Constitution  was  decided  in  favor  of  such  challenges  in  Idaho  Conservation  League  v. 
Mumma,  956  F.2d  1508  (9th  Cir.  1992)  ("the  initial  plan  and  wilderness  recommendation 
represent  important  decisions  [that  are  challengeable]."). 

Section  215.54  Giving  Notice  of  Decisions 

Section  215.54(3)  sets  a  more  restrictive  standard  for  determining  who  gets  notice  of 
forest  plan  decisions  than  that  contained  in  the  existing  rule.  Under  36  CFR  217.5(a),  anyone 
who  is  "known  to  have  participated  in  the  decisionmaking  process"  gets  a  notice  of  the  right  to 
appeal.   Yet  this  portion  of  the  existing  rule  is  deleted  from  the  proposal  without  explanation  or 
justification.   The  new  provision  not  only  isn't  authorized  by  Section  322,  it  is  contrary  to  the 
corresponding  provision  in  Section  322  for  project-level  decisions,  which  mandates  providing 
notice  to  prior  participants. 

The  old  rule  should  remain  intact. 

Section  215.57  Time  Periods 

.".?  i!  did  with  the  comment  and  appeal  periods  for  projects  and  activities  implementing 
plans,  the  Forest  Service  is  proposing  to  abolish  the  mailbox  rule  for  appealing  LRMPs.   The 
public  should  only  have  to  postmark  plan  appeals  within  45  days  --  not  have  them  delivered  to 
the  agency  within  that  time. 

Secllon  215.67  Policy  in  Event  of  Judicial  Proceedings 

Our  comments  with  respect  to  Section  215.53  are  also  applicable  here:  the  provision 
should  be  deleted. 
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Conclusion 

While  the  Sierra  Club  Legal  Defense  Fund  strongly  supports  retention  of  an 
administrative  appeals  process  for  proposed  actions  implementing  land  and  resource 
management  Plans,  we  do  not  believe  the  most  recent  proposed  rules  accurately  reflect  the 
spirit  or  the  letter  of  Section  322  of  the  FY  1 993  Interior  Appropriations  Act.  Thus,  we  strongly 
recommend  that  the  proposed  rules  be  modified  as  described  in  these  comments  in  order  to 
conform  to  the  goals,  objectives,  and  express  requirements  established  by  Congress  in 
Section  322. 


Respectfully  submitted 


Kevin  Kirchner 


Andy  Stlh! 
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I.  INTRODUCTION 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Anne  Heissenbuttel, 
director  of  forest  planning  and  policy  for  the  American  Forest  &  Paper  Association 
(AFPA).   I  appreciate  the  opportunity  to  testify  before  the  Subcommittee  today  on 
behalf  of  the  Association.   AFPA  is  a  newly  formed  association  resulting  from  the  recent 
merger  of  the  National  Forest  Products  Association,  the  American  Paper  Institute,  and 
the  American  Forest  Council. 

AFPA  is  the  national  trade  association  of  the  forest,  pulp,  paper,  paperboard,  and 
wood  products  industry.   AFPA  represents  member  companies  engaged  in  the  growing, 
harvesting,  and  processing  of  wood  and  wood  fiber,  and  the  manufacture  of  pulp,  paper, 
and  paperboard  products  from  both  virgin  and  recycled  fiber,  as  well  as  solid  wood 
products.   Of  the  association's  more  than  400  company  members,  approximately  260  are 
solid  wood  manufacturers.  The  association  is  also  the  umbrella  for  more  than  60  affiliate 
member  associations  that  reach  out  to  more  than  10,000  companies.   AFPA  members 
employ  1.6  million  people  that  work  in  facilities  in  all  fifty  states.   AFPA  members 
account  for  over  7  percent  of  the  U.S.  manufacturing  output,  producing  goods  and 
nurturing  a  resource  which  enhances  the  daily  lives  of  all  Americans. 

On  behalf  of  our  member  companies  and  associations,  I  am  here  to  support  the 
Forest  Service's  efforts  to  revise  its  cumbersome  and  abused  administrative  appeals 
process.   The  situation  is  urgent  as  appeals  are  tying  up  timber  sales  containing  millions 
of  board  feet,  despite  the  agency's  good  record  on  the  substance  of  the  issues.  It  is 
essential  that  the  agency  completes  and  implements  a  final  rule  as  quickly  as  possible. 

II.  THE  APPEALS  PROBLEM  HAS  BECOME  EPIDEMIC. 

As  early  as  1986,  when  295  appeals  were  filed  against  Forest  Service  decisions,  it 
was  becoming  clear  that  the  administrative  appeals  process  was  suffering  from  abuse  at 
an  increasing  rate.   In  1990  the  Forest  Service  received  a  record  1,154  appeals  against 
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585  timber  sales,  and  a  total  of  1,991  appeals  against  all  agency  decisions. 

In  1991  and  1992  the  actual  number  of  appeals  filed  dropped  slightly,  reflecting 
the  flurry  of  litigation  in  the  Pacific  Northwest.   Nonetheless,  a  total  of  1,659  appeals 
were  filed  against  all  agency  decisions  in  1992,  tying  up  801.3  million  board  feet  of  timber 
and  costing  the  Forest  Service  approximately  $165  million.   This  does  not  even  include 
the  1.5  billion  board  feet  tied  up  in  litigation  throughout  the  Pacific  Northwest. 

These  numbers  also  do  not  make  apparent  the  huge  impact  appeals  have  had  on 
sales  which  were  not  appealed  but  were  nonetheless  delayed  while  the  Forest  Service 
waited  for  decisions  and  resolution  of  appeals  against  other  sales.   On  some  occasions,  a 
forest's  entire  sale  program  has  been  put  into  a  holding  pattern.   In  addition,  even  the 
mere  threat  of  appeal  often  causes  costly  delays.   As  a  result,  the  real  problem  is  more 
severe  than  the  numbers  reflect,  and  it  manifests  itself  in  human  suffering.   Mills  have 
closed  and  thousands  of  jobs  have  already  been  lost,  with  tens  of  thousands  more  on  the 
line.   Despite  the  fact  that  most  timber  sale  decisions  are  eventually  upheld,  appeals  have 
disrupted  the  agency's  ability  to  implement  its  long  range  forest  management  plans  in  a 
timely  ~  and  predictable  ~  manner. 

III.       THE  FOREST  SERVICE'S  PREVIOUS  PROPOSAL  TO  ELIMINATE 

PROJECT-LEVEL  APPEALS  RECEIVED  UNPRECEDENTED  SUPPORT. 

In  early  1992  the  Forest  Service  tried  to  address  the  problem  by  proposing  a 
complete  overhaul  of  the  process  for  making  project-level  decisions.  The  agency's 
March,  1992  proposed  rule  would  have  eliminated  the  appeals  program  for  project 
decisions  and  replaced  it  with  a  process  to  insure  earlier  public  involvement.   Public 
comment  was  requested  on  this  proposal  generating  an  unprecedented  22,468  comments. 
Of  these,  more  than  18,000  responses  (80%  of  all  the  comments  received)  were  in  strong 
support  of  the  proposal. 


62 


The  20%  that  opposed  the  agency's  proposal  kept  the  debate  active,  thus  leading 
Congress  to  work  out  a  compromise  solution.   The  agency's  current  proposal  is  based  on 
Congress'  direction,  developed  last  fiscal  year,  to  make  one  last  effort  to  make  the 
appeals  process  work.   While  the  forest  industry  would  certainly  have  preferred  the 
agency's  March,  1992  plan  to  replace  sale  appeals  with  better  public  involvement 
procedures  -  seeking  public  input  up  front,  before  decisions  are  made  -  we  now  strongly 
support  the  proposed  rule  which  was  published  last  week.   In  keeping  with  the 
compromise  crafted  in  the  Senate  by  Senators  Craig,  DeConcini  and  Leahy  and  adopted 
by  Congress  last  year,  we  are  now  eager  to  see  the  agency  put  the  current  proposal  into 
place. 

IV.       THE  PROPOSAL  REFLECTS  THE  INTENT  OF  CONGRESS. 

During  its  consideration  of  the  FY  1993  Interior  Appropriations  bill  last 
September,  the  Senate  debated  the  merits  of  the  Forest  Service's  March  1992  proposal 
and  chose  instead  to  direct  the  agency  to  continue  its  appeal  process  and  add  the 
agency's  proposed  public  involvement  procedures.   The  compromise  solution  included 
much  shorter  deadlines  for  reaching  a  decision  on  the  project  appeals.   Following  that 
direction,  the  Forest  Service  developed  the  proposed  rule  which  was  finally  published  in 
the  Federal  Register  on  April  14,1993. 

The  proposed  rule  would  implement  the  direction  contained  in  the  Interior 
Appropriations  Act  for  FY  1993  by  revising  the  Forest  Service's  administrative  appeal 
procedures  to  conform  to  the  Act.  The  proposed  rule  incorporates  the  30-day  period  for 
taking  public  comment  on  proposed  agency  actions,  ensures  concerned  citizens  the 
opportunity  to  appeal  the  final  decisions,  and  greatly  reduces  the  time  allowed  for 
reaching  a  decision  on  project-level  appeals. 

The  rule,  like  the  amendment  to  the  appropriations  bill,  reflects  the  general 
agreement  that  the  current  appeals  process  is  in  dire  need  of  streamlining  if  it  is  to  be 
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retained.   The  law  and  the  rule  bring  finality  to  the  decision-making  process  within  45 
days  after  the  close  of  the  appeal  filing  period.   As  Senator  Leahy  explained  in  the 
colloquy  on  the  Senate  floor,  the  amendment  mandates  a  "public  comment  period  during 
which  an  individual's  participation  will  establish  standing  to  appeal."   The  amendment 
and  the  rule  recognize  the  need  for  the  Chief  to  address  emergency  situations.   Finally,  it 
does  not  restrict  citizens'  rights  to  litigate  when  they  are  dissatisfied  with  the  results  of  an 
appeal  decision. 

V.        SUPPORT  FOR  THE  COMPROMISE  IS  NONPARTISAN. 

We  understand  that  this  administration,  including  the  Office  of  Management  and 
Budget,  has  reviewed  and  approved  publication  of  the  proposed  rule.   The  President 
himself  has  become  personally  involved  in  these  crucial  issues  to  a  remarkable  degree. 
His  forest  conference,  held  in  Portland,  Oregon  last  month,  was  the  first  time  since  1906 
that  a  President,  his  Vice  President,  and  senior  members  of  the  Cabinet  devoted  a  full 
day  in  conference  discussing  forest  management  issues. 

President  Clinton  articulated  several  principles  at  the  conference  to  break  the 
forest  management  gridlock  and  move  ahead.   He  stated,  "we  must  never  forget  the 
human  and  economic  dimensions  of  these  problems.   Where  sound  management  policies 
can  preserve  the  health  of  forest  lands,  sales  should  go  forward.   Where  this  requirement 
cannot  be  met,  we  need  to  do  our  best  to  offer  new  economic  opportunities  for  year- 
round,  high  wage,  high-skilled  jobs." 

The  President  also  noted  that,  "the  plan  [for  the  Northwest]  should  produce  a 
predictable  and  sustainable  level  of  timber  sales  and  non-timber  resources  that  will  not 
degrade  or  destroy  our  forest  environment.   To  achieve  these  goals,  we  will  do  our  best 
to  make  the  federal  government  work  together  and  work  with  you.   We  may  make 
mistakes,  but  we  will  try  to  end  the  gridlock  within  the  federal  government.   And  we  will 
insist  on  collaboration,  not  confrontation.   We  will  do  our  best  to  do  our  part.   We  will 
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act  with  a  single  purpose  and  a  single  agenda,  once  we  have  a  chance  to  get  all  these 
departments  working  on  their  respective  responsibilities." 

In  our  view,  these  rule  changes  reflect  the  spirit  of  the  President's  message.   We 
support  the  President's  principles.   By  publishing  the  proposed  rules.  President  Clinton  is 
now  providing  the  Forest  Service  the  first  opportunity  to  move  on  these  important 
principles  and  give  body  to  his  aspirations. 

VI.       TWO  PROVISIONS  OF  THE  RULE  NEED  FURTHER  CLARIFICATION 

Two  important  provisions  contained  in  the  agency's  proposal  will  require 
clarification  in  a  final  rule.   First,  the  agency  must  specify  how  a  citizen  or  group  shall 
"express  interest"  to  qualify  for  standing  to  appeal. 

The  wording  of  the  proposed  rule  is  too  vague  to  meet  the  intent  of  the  law, 
which  was  described  during  the  Senate  colloquy  last  September.   The  rule  should  specify 
that  the  "expression  of  interest"  must,  at  the  very  least,  consist  of  written  comments 
submitted  to  the  responsible  Forest  Service  official  during  the  30-day  comment  period 
provided  in  subpart  A  of  the  rule.   In  addition,  it  may  include  comments  provided  earlier 
during  the  agency's  scoping  process.   The  National  Environmental  Policy  Act  of  1969 
ensures  citizens  the  opportunity  to  be  involved  in  the  decision-making  process  well  before 
the  public  comment  provisions  of  subpart  A  ever  come  into  play,  and  citizens  should  be 
encouraged  to  utilize  these  opportunities  as  much  as  possible. 

In  addition,  the  final  rule  must  retain  the  exemption  for  decisions  to  salvage  forest 
resources  following  natural  disasters.   When  timber  is  killed  or  damaged  by  natural  forces 
(including  insect  or  disease  infestations,  wildfire,  severe  wind,  and  other  destructive 
events)  it  must  be  salvaged  promptly  if  the  agency  is  to  recover  the  value  of  the  dead, 
dying  or  damaged  timber  before  it  begins  to  decay.  Dying  timber  loses  its  value  for 
forest  products  quickly,  and  without  prompt  action  the  risk  of  fire  hazard  and  further 
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spread  of  insects  and  disease  rapidly  increases.   When  the  agency  cannot  move  quickly  in 
these  emergency  situations,  valuable,  profitable  timber  sales  quickly  turn  into  "below-cost" 
but  necessary  salvage  operations  needed  to  ensure  forest  health  and  reduce  the  risk  of 
catastrophic  fire.   Prompt  salvage  is  also  needed  to  speed  up  rehabilitation  and 
reforestation  efforts. 


VII.      THE  FIFTEEN  DAY  COMMENT  PERIOD  FOR  THE  PROPOSED  RULE  IS 
APPROPRIATE  AND  NECESSARY. 


The  Forest  Service's  proposed  rule  does  not  introduce  any  new  issues.   It  is 
completely  unlike  the  typical  proposed  rule  which  provides  a  first  impression  of  a  change 
in  policy.    By  contrast,  concern  over  problems  with  the  appeals  process  have  been 
debated  in  the  public  arena  for  more  than  two  years.   The  solution  contained  in  the 
proposed  rule  was  developed  and  signed  into  law  more  than  six  months  ago. 

Based  on  this  history,  the  Forest  Service  established  a  15-day  public  comment 
period  on  the  proposed  rule.   The  need  to  quickly  complete  and  implement  a  final  rule  is 
recognized  in  the  preamble  to  the  proposed  rule.   Above  all,  it  is  essential  that  a  final 
rule  is  completed  and  put  into  effect  soon  enough  to  apply  to  projects  scheduled  for 
implementation  this  fiscal  year,  to  meet  the  intent  of  the  Interior  Appropriations  Act  for 
fiscal  year  1993. 

VIII.   CONCLUSION 

In  the  United  States  we  have  the  best  forest  practices  and  the  most  stringent 
environmental  laws  in  the  world.   We  have  some  of  the  best  growing  sites  in  the  world, 
and  we  have  become  marvels  at  reforestation  -  growing  much  more  each  year  than  we 
harvest.   Our  industry  employs  hundreds  of  thousands  of  Americans  who  make  middle 
class  incomes.   Their  collective  work  is  what  gives  all  of  us  the  thousands  of  products  that 
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comes  from  wood,  and  most  importantly,  provides  a  chance  to  realize  the  great  American 
dream  of  an  affordable  home. 

Now  this  positive  and  proud  condition  is  disappearing.   The  government  program 
that  was  put  in  place  to  ensure  a  steady  supply  of  timber  for  sale  has  collapsed,  largely 
under  the  weight  of  the  willful  misuse  of  the  administrative  appeals  process  and  the 
procedural  delays  inherent  in  the  system  itself.   If  this  nation  has  any  desire  to  continue 
to  meet  its  forest  management  needs  on  public  lands,  then  we  must  at  least  complete  and 
implement  the  Forest  Service  appeal  rule  revisions  to  ensure  that  decisions  are  reached 
in  a  more  timely  manner. 

These  rules  make  great  sense  by:   (1)  moving  the  emphasis  on  public  involvement 
to  the  initial  stages  of  the  process  before  decisions  are  made,  while  not  restricting  the 
right  of  citizens  to  appeal  and  litigate  afterwards  if  they  disagree  with  the  final  decision; 
and  (2)  streamlining  the  appeal  process  by  applying  shorter,  firm  deadlines,  limiting 
appeals  to  one  level,  and  restricting  standing  to  those  who  have  already  participated  in 
the  review  and  comment  process.   These  measures  are  essential  to  keep  the  process  on 
track  and  moving. 

Support  for  the  agency's  proposal  is  strong,  widespread,  and  nonpartisan.   Indeed, 
it  is  a  rare  day  when  Senators  Leahy  and  Craig  are  in  complete  accord  on  such  a 
controversial  issue.   The  proposed  rules  carry  the  spirit  of  their  agreement  and  must  be 
given  a  chance  to  work. 

The  appeals  dilemma  is  a  classic  case  of  gridlock  where,  ultimately,  everyone 
loses.   The  President's  goals  to  change  the  gridlock  are  right  on  the  mark,  and  the 
proposal  to  clean  up  the  appeals  process  is  an  important  and  crucial  step  in  that 
direction. 
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Mr.  Chairman,  I  appreciate  the  Subcommittee's  interest  in  this  critical  issue  and 
hope  that  you  will  continue  your  oversight  to  ensure  that  the  new  process  will  work.   To 
this  end,  we  will  be  happy  to  work  with  you  in  any  way  that  we  can.   Thank  you  for  the 
opportunity  to  testify  today. 

I  would  be  happy  to  answer  any  questions  you  may  have. 
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